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(i) 


APPELLANTS' STATEMENT OF QUESTIONS PRESENTED 





The Court below Erred as Follows: 


1. In its failure to rule as a matter of law that the Appellees’ 
designated Amended Motion to Vacate Default Judgment wa filed 
without Court and statutory authority. | 


2. In its failure to rule as a matter of law that the issues raised 
in the said designated Amended Motion were precluded under the Order 
of the District Court dated November 9, 1955, under the doctrine of 
Res judicata. 


| 
3. In its failure to recognize and rule that the District Court was 
without jurisdiction to grant Appellees any relief under grounds (1), (2), 
or (3) of Rule 60(b) of the Federal Rules of Civil Procedure. 


4. In its failure to recognize and rule that the Appellees did not 
present a case justifying the application of said Rule 60(b)(6), and that 
Appellees designated Amended Motion was not filed within a reasonable 
time as provided under said rule 60(b)(6). | 


5. In the issuance of its Order dated December 6, 19 96, vacating 
Appellants' default judgment entered November 2, 1954. | 
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UNITED STATES COURT OF APPEALS 


For The District Of Columbia Circuit 


No. 13,709 


CHARLES STEVENSON, ET AL., 
Appellants, 


Vv. 


RICHARD REED, ET AL., 


Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANTS 





JURISDICTIONAL STATEMENT 


The jurisdiction of the Court is invoked under 65 Stat. 726, 28 
U.S.C. 1291, 1952 Edition, to review the judgment of the District 
Court in this proceeding. The Court below vacated Appellants' default 
judgment entered November 2, 1954, and entered its Order to that effect 


under date of December 6, 1956, from which final Order this appeal 
is prosecuted. | 





2 
STATEMENT OF THE CASE 


The Appellants filed their complaint in the Court below in Civil 
Action No. 1996-53, to quiet title to Real Estate and praying among other 
things for the removal of Appellees from the occupancy of lots 14 and 15 
in Square 5334 and that title to said Real Estate be quieted in Appellants. 
To this complaint the Appellees reasonably filed their answer denying all 
material allegations of the complaint and asserting title in Appellee, 
First Baptist Church of Marshall Heights, a corporation. Issues were 
accordingly joined. 


On October 20, 1954, notices of pretrial were mailed to all of the 
parties to the litigation. On October 28, 1954, pursuant to the said pre- 
trial notices Counsel for Appellants and defendant, American Security 
and Trust Company, appeared for pretrial of the issues raised by the 
pleadings. Neither Appellees nor their counsel appeared for said 
pretrial. Upon pretrial the pretrial judge dismissed the complaint against 
the American Security and Trust Company and directed that a default 
judgment be entered against the Appellees. Accordingly, a default 
judgment was entered in favor of the Appellants and against the Appellees, 
on November 2, 1954. That thereafter the Appellees taking no action 
to set aside the default judgment, the Appellants thereupon on the 5th 
day of November, 1955, a year and three days after the entry of the 
default judgment, applied for and obtained a Writ of Assistance, pursuant 
to Rule 76 of the Federal Rules of Civil Procedure. Thereafter the 
Appellees filed their Motion to Vacate the Default J udgment or in 
the alternative stay the Writ of Assistance. On November 9, 1955, the 
District Court entered an Order Vacating the Writ of Assistance, but 
failed to disturb the default judgment. From the Order Vacating the Writ 
of Assistance the Appellants prosecuted an appeal to this Court in No. 
13,036. This Court in a per curiam opinion held that the vacating of 
the Writ of Assistance did not constitute an abuse of discretion on the 
part of the District Judge. The said opinion is reported in 98 U.S. App. 
D. C. 262, 235 F. 2d 21. 
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Thereafter, on the 28th day of September, 1956, Appellants filed 
their complaint for Declaratory Judgment in C. A. No. 3965-56 to con- 
strue the effect and scope of the default judgment, and on the 18th day 
of October, 1956, the Appellees filed in Civil Action No. 1996-53, 
what they designated as an amended motion to vacate default judgment. 

No leave of Court was sought nor obtained for the filing of the said desig- 
nated amended motion to vacate default judgment. Thereafter, Appellees 
filed their motion for Summary Judgment against the Appellants’ com- 
plaint for Declaratory Judgment, which came on for hearing before 

Judge Matthews. The said Judge continued the motion. That thereafter 
the Appellees’ designated Amended Motion to vacate default judgment came 
on for hearing before Judge Matthews on the 29th day of November, 1956, 
and after argument thereon the said judge took the matter under advise- 
ment and on the 6th day of December, 1956, entered an Order Vacating 

the said Default Judgment. It is from this final Order Vacating the 
Default Judgment that this appeal is taken. 
| 


STATUTES AND RULES INVOLVED 


Federal Rules of Civil Procedure Involved | 
| 


Rule 60 (b) Provides: | 


(b) Mistakes; Inadvertence; Excusable Neglect; Newly 
Discovered Evidence: Fraud, etc. On motion and 
upon such terms as are just, “The court may relieve a 
party or his legal representative from a final judgment 
order, or proceeding for the following reasons: | 
(1) mistake, inadvertence, surprise, or excusable 
neglect: (2) newly discovered evidence which by due 
diligence could not have been discovered in time to 
move for a new trial under Rule 59 (b); (3) fraud! 
(whether heretofore deno mi nated intrinsic or extrin- 
sic), misrepresentation, or other misconduct of an 
adverse party; (4) the judgment is void; (5) the judg- 
ment has been satisfied, released, or discharged, or 
a prior judgment upon which it is based has been re- 
versed or otherwise vacated, or it is no longer equit- 
able that the judgment should have prospective appli- 
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cation; or (6) any other reason justifying relief from 
the operation of the judgment. The motion shall be made 
within a reasonable time, and for reasons (1), (2), 

and (3) not more than one year after the judgment, 

order, or proceeding was entered or taken. A motion 
under this subdivision (b) does not affect the finality 

of a judgment or suspend its operation. This rule 

does not limit the power of a court to entertain an inde- 
pendent action to relieve a party from a judgment, order, © 
or proceeding, or to grant relief to a defendant not 
actually personally notified as provided in Title 28, 

U.S. C., Section 1655, or to set aside a judgment for 
fraud upon the court. Writs of coram nobis, coram 
vobis, audita querela, and bills of review and bills 

in the nature of a bill of review, are abolished, and 

the procedure for obtaining any relief from a judgment 
shall be by motion as prescribed in these rules or by an 
independent action. As amended Dec. 27, 1946; Dec. 
29, 1948, eff. October 20, 1949. 


Rule 5 (b) Provides: 


(b) Same: How Made. Whenever under these 
rules service is required or permitted to be made 


upon a party represented by an attorney the service 
Shall be made upon the attorney unless service upon 
the party himself is ordered by the court. Service 
upon the attorney or upm a party shall be made by 
delivering a copy to him or by mailing it to him at 
his last known address or, if no address is known, 
by leaving it with the clerk of the court. Delivery 
of a copy within this rule means: handing it to the 
attorney or to the party; or leaving it at his office 
with his clerk or other person in charge thereof; 
or, if there is no one in charge, leaving it in a con- 
spicuous place therein; or, if the office is closed 
or the person to be served has no office, leaving it 
at his dwelling house or usual place of abode with 
some person of suitable age and discretion then re- 
Siding therein. Service by mail is complete upon 
mailing. 


Rule 55 (b) Provides: 


(b) Judgment. Judgment by default may be entered as 
follows: 


(1) By the Clerk. When the plaintiff's claim 
against a defendant is for a sum certain or for a sum 
which can by computation be made certain, the clerk 
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a. 
upon request of the plaintiff and upon affidavit of | 
rs the amount due shall enter judgment for that amount 
2 and costs against the defendant, if he has been de- 
3 faulted for failure to appear and if he is not an in- 
3 fant or incompetent person. 


(2) By the Court. In all other cases the | 
party entitled to a judgment by default shall apply | 
to the court therefor; but no judgment by default 
shall be entered against an infant or incompetent | 
person unless represented in the action by a general 
guardian, committee, conservator, or other such | 
representative who has appeared therein. Ifthe | 
party against whom judgment by default is sought | 
has appeared in the action, he (or, if appearing by | 
representative, his representative) shall be served 
with written notice of the application for judgment | 
at least 3 days prior to the hearing on such applica- 
tion. If, in order to enable the court to enter | 
judgment or to carry it into effect, it is necessary 
to take an account or to determine the amount of ; 
damages or to establish the truth of any averment | 
by evidence or to make an investigation of any other 
matter, the court may conduct such hearings or order 
such references as it deems necessary and proper | 

| and shall accord a right of trial by jury to the parties 
: when and as required by any statute of the United 
States. 


Rule 77 (d) Provides: 


(d) Notice of Orders or Judgments. Imme- 
diately upon the entry of an order or judgment the 
clerk shall serve a notice of the entry by mail in | 
the manner provided for in Rule 5 upon every party | 
affected thereby who is not in default for failure to | 

- | appear, and shall make a note in the docket of the | 
mailing. Such mailing is sufficient notice for all 
purposes for which notice of the entry of an order 
is required by these rules; but any party may in 
addition serve a notice of such entry in the manner | 
provided in Rule 5 for the service of papers. Lack | 
of notice of the entry by the clerk does not affect — 
the time to appeal or relieve or authorize the court | 
to relieve a party for failure to appeal within the time 
allowed, except as permitted in Rule 73 (a). As 
amended Dec. 27, 1946, eff. March 19, 1948. | 





i 
1 
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6 
Local Rules of the District Court 
Rule 12 (b) Provides: 


Failure to Appear. [If any party fails to 
appear when an action is reached in the regular 
call of the daily pre-trial calendar, the pre- 
trial judge may act as in case of non-appearance 
for final trial. 


Rule 14 Provides: 


(a) When no Response by any Party. When 
an action is called for trial and no party responds 
the Court may dismiss the same. 


(b) When No Response by Party Seeking Relief. 
If a party seeking affirmative relief fails to respond 
an adversary may have the claim dismissed or have 
a trial. 


(c) When No Response by Party Against Whom 
Relief Sought. If a party against whom affirmative 
relief is sought fails to respond his adversary may 


have a trial, or may have judgment entered without 
trial when the claim is for a sum certain or fora 
sum which can by computation be made certain, 
upon the filing of an affidavit of the amount due. 


(d) Engagement by an Attorney in another 
Court (except the Supreme Court of the United 
States the United States Court of Ap s for 
the District of Columbia) or in any division of 
this Court, will not be ground to postpone the trial 
of another case when such attorney is counsel of 
record in more than twenty-five cases in this Court, 
whether pending in the crim ivision or on the 
general civil calendar, unless in civil cases con- 
Sent Of opposing parties is given. 

SUMMARY OF ARGUMENT 
I 


The Appellees failed to seek leave of Court before filing their 
Amended Motion to Vacate Default Judgment. Appellants contend that 
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| 
under Rule 15 of the Federal Rules of Civil Procedure it was essential 
that leave of Court be sought and granted before an Amended Motion 
can be filed. Especially when such filing is effected over 11 months 
after denial by implication of the original motion. | 


II 


Appellants take the position that the Appellees having litigated the 
grounds of their Amended Motion before Court below on November 9, 
1955 and before this Court in No. 13,036, were barred from relitigating 
the same grounds intheir Amended Motion on December 6, 1956. 

| 


| 


Mi | 
The Appellees do not present a case of extraordinary circumstances 
as required by the decision of the Supreme Court in the case of 


Ackerman vs. United States, 340 U.S. 193,71 S. Ct. 209. | That Appellees 
Ackerman United States, | 
are not entitled to the protection of Rule 60 (b). 


IV 
| 
That the judgment of the Lower Court failed to follow the pro- 
cedure set out in the case of Klapport vs. United States, 336 U.S. 942. 
That the Lower Court exceeded its jurisdiction in vacating the default 
judgment 23 months after its entry. | 


ARGUMENT 
Introductory 


At the outset of this argument Appellants request this Court to 
take judicial notice of such portions of the record and briefs of the 
respective party litigants filed in this Court in No. 13,036 heretofore. 

It may be noted that the Appelles in their brief filed in No. 13,306 
urged upon this Court substantially the same arguments that they 
presented first before Judge Schweinhaut on November 9, 1955, and 
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Judge Matthews on November 29, 1956, in their effort to have vacated 
the default judgment. 


I 


APPELLEES FAILED TO OBTAIN LEAVE OF COURT 
TO FILE THE DESIGNATED AMENDED MOTION 


Rule 15 (a) of the Federal Rules of Civil Procedure provides in 
partas follows: "A party may amend his pleading once as a matter of 
course at any time before a responsive pleading is served or, if the 
pleading is one to which no responsive pleading is permitted and the action 
has not been placed upon the trial calendar, he may so amend it at 
any time within 20 days after it is served. Otherwise a party may amend 
his pleading only by leave of Court or by written consent of the adverse 
party..." 

There can be no question of a Motion being classed as a plead ng 
within the meaning of the above quoted rule. The Courts in construing 
the said rule have held that failure to obtain leave of Court is fatal. See 
Fern vs. United States, 1954, 9 Cir., 213 F. 2d 674, Fedderson Motors 
vs. Ward, 1950, 10 Cir., 180 F. 2d 519, and Hale vs. Morgan, D. C. 
D., 91 F. Supp. 11. 


The said designated Amended Motion of the Appellees is nothing more 
than a renewal of their Motion to Vacate Default Judgment filed November 
9, 1955. When the Amended Motion is based upon the same state of facts 
that obtained in the original Motion leave of Court was a condition prece - 
dent at common law. In the case of A. B. Dick Co. vs. Wickelman, 

Cc. C.,S8.D., N. Y., 1901, 109 F. 81, the Court said: "The proceeding 


of the defendant, however, renewing an application already denied, without 
leave of the Court first obtained, is outrageously vexatious to his ad- 
versary, and it would seem that a time has come when some Action 

should be taken by the Court to prevent the continued presentation of 
frivolous applications." 
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It has been held that the determination of a Motion is not always 
expressed, but may be implied, and that the entry of an Order inconsis- 
tent with granting the relief sought isa denial of the Motion. See, 
Mosier vs. Federal Reserve Bank of New York, 1942, 2 Cir., 132 F. 
2d 710, 712, Lang vs. San Francisco, 71 Col. 491, 12 P. 306, Shepard vs. 
! Odgen, 3 [ll 257, Blemel vs. Shattuck, 133 Ind. 498, 33 N.E. 277, and 
Pilant vs. Hirsch, 14N.M. ll, 88 P. 1129. The Appellees‘ Motion to 
vacate default judgment or in the alternative to stay the Writ of Assistance 
falls within the rule stated above inasmuch as the Lower Court vacated 
the Writ of Assistance and granted no further relief under said Motion 
dated November 9, 1955. | 


| 
II 


THE JUDGMENT OF THE LOWER COURT RESTS UPON ISSUES 
THAT ARE RES JUDICATA | 


The record before this Court shows that the issues, that were 
presented to the Court below in the designated Amended Motion, and of 
necessity formed a basis for the Lower Court's judgment, were implic it 
in the decision of the Lower Court vacating the Writ of Assistance under 
date of November 9, 1955, and likewise implicit in the decision of this 
Court in No. 13,036. Appellants use the word "implicit", advisedly, 
inasmuch as Appellees' argument was substantially the same throughout. 

| 


7 In the light of Appellees' recurring position, and grounds therefor, 
Appellants invoke the doctrine of Res Judicata. It is the position of 
Appellants that the Lower Court's judgment dated December 6, 1956, was 
a review and reversal of the Order of the District Court dated November 
9, 1955. A District Court Judge is without power to reverse an Order 
entered by another District Court judge involving the same parties and 
same subject matter. This principle of law was fully explored by Justice 
Brandeis, in American Surety Co. vs. Baldwin, 287 U.S. 156, 53S. Ct. 


98. In the case of In Re Walton Hotel, etc. vs. Walton Hotel Co. , 1940, 
| 
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7 Cir., 16 F. 2d 10, 112, the Court said Courts have the power to 
prevent vexatious and repeated pleadings upon the same point and 
ordinarily exercise their discretion to preclude reagitation of the same 
question on the same state of facts. See also Munson Line vs. Green, 
6 F.R.D. 470, 474. 


It is of much moment to the uniformity of the construction of 
the Federal Rules of Civil Procedure that Courts should struggle long and 
arduous before arriving at a conclusion that does violence to the rule 
itself. 


Til 


THE JUDGMENT OF THE LOWER COURT CONTRAVENES 
RULE 60 (b) OF THE FEDERAL RULES OF CIVIL PROCEDURE 


(A) The extensive revision to which the Federal Rules of Civil 
Procedure underwent in 1946, and particularly Rule 60 (b), was in order 
to correct existing hardships and inequities in the operatim of said sub- 
division. 

(B) It may be remembered that the Advisory Committee, in its 
April 1937 draft, moved nearer to the adoption of Section 473 of the 
California Code of Civil Procedure, except as to the addition of certain 
Saving provisions. Accordingly, the only stated basis in original 
Rule 60 (b) for relief by Motion was that the judgment, order or 
proceeding had been taken against the moving party through "his 
mistake, inadvertence, surprise, or excusable neglect.'"' The saving 
provisions that were added set forth in the last sentence of the rule which 
reads as follows: "This rule does not limit the power of a Court (1) 
to entertain an action to relieve a party from a judgment, order or proceed- 
ing, or (2) to set aside within one year, as provided in Section 57 of the 
Judicial Code, U.S.C., Title 28, Sec. 118, a judgment obtained against 
a defendant not actually notified." 
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The first saving clause was construed to preserve not only the inde- 
rendent action in equity to enjoin the enforcement of a judgment or other- 
wise obtain relief, but also the old common law remedy. The relief 
obtainable by the foregoing remedies was shrouded in much uncertainty 
and the practice was not stated in the Federal Rules. The salient 
changes effected by the 1946 amendments were the abolition of the Writs 
of Coram Nobis. Audita Querela and Bills of Review and Bills in the 
Nature of Bills of Review. The substituted remedy was by| Motion or 
by independent suit. 

Under the original subdivision (b) the maximum time allowed a 
movant for relief was 6 months, which was found to be inadequate by the 
Committee, and as a result thereof the 1946 amendments extended the 
time in which relief may be sought from a final judgment to one year. 

The one year limitation being applicable to classes, (1), (2), and 
(3) under said subdivision (b). The Committee in its wisdom did not deem 
it advisable to make any further change in the one year time limit. 
Therefore, as to these three classes, the one year provision is jurisdic- 
tional and a party who permits a judgment to stand against him beyond the 
expiration of one year has no remedy under Rule 60(b), classes, (1), 

(2), and (3). See Gilmore vs. Hinman, 89 U.S. App. D. C. 165, 191 
F. 2d 652, and Holden vs. Peters, Mu. App., D. C. (1955), 116 A. 
2d 155. 


(C) Inasmuch as the Lower Court was without jur isdict ion to vacate 
the default judgment under classes, (1), (2), and (3) of Rule 60(b), we 
must look to Rule 60(b) (6) to determine whether the Appellees des ignated 
amended Motion presented such a case that entitled them to relief under 
Rule 60 (b) (6). The Appellees designated amended Motion to Vacate 
Judgment was filed more than 2 years after the entry of the default judg- 
ment, and almost a year after the original Motion had been filed and dis- 
posed of. In Mosier vs. Federal Reserve Bank of New York, Supra, held 
that where a party, though participating in an appeal, but fails to protect 





12 


its rights in conformity with the rules, the Court of its own Motion 
would notice the jurisdictional defect and act accordingly. 


Let us then analyze the Appellees’ position in the light af 
reasonableness and alertness. They admit that they knew on Novemter 8, 
1955, that there was a default judgment. They filed a Motion to Vacate 
the Default Judgment or in the alternative to stay the Writ of Assistance 
on November 9, 1955, and while they were successful in vacating the 
Writ of Assistance, they failed to prosecute an appeal from the Court's 
failure to vacate the default judgment. The Appellees permitted almost a 
year to expire between the time the Writ of Assistance was vacated and the 
time that they filed their designated amended Motion. The question 
therefore arises as to whether the action of the Appellees can be con- 
sidered commenced within a reasonable time as contemplated under 
Rule 60(b) (6). 


This Court said in the case of Gilmore vs. Hinman, 89 U. S. App. 
D.C., 165, 191 F. 2d 652, that sixteen months is not a "reasonable 
time" for Motion for Relief from Judgment on the ground that the Court had 
no authority to refer the matter to its auditor for an accounting, where 
no objection to the reference was made at the time, and an appeal had 
previously been noted but dismissed. 


It was said in Cromelin vs. Markwater, 181 F. 2d 948 5 Cir., 
1950, that a Motion for relief from a judgment must be made in a reasonable 
time, anda Motion to set aside a bankruptcy proceeding on the ground 
that they are void is not timely when made more than a year after the 
action had been taken, the moving party having had full knowledge of the 
proceeding for that period. 


In the case of Albion-Idaho Land Co. vs. Adams, D.C.D. 
Idaho, 58 F. Supp. 579, the Court said a party seeking relief froma 
judgment must show freedom from fault and negligence, that negligence 
and laches will bar his right to relief. 
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| 
In Morse, etc., vs. Steccone, 205 F. 2d 244, 9 Cir., 1953, the 
9th Circuit held that a Motion filed 22 months after entry or pet 
judgment was not filed within a reasonable time. 


This Court in two recent decisions has indicated a definite trend 
against laxity and dereliction. Thus, in the case of Jurin vs. 
Wiltshire Parkway, Inc., 1956, 238 F. 2d 263, 'U.S. 
App. D.C. ,» where a period of 16 months had elapsed 
before the movant sought to have the judgment vacated, the Court said: 
"The Court was clearly right, in substance though not in terms, 
Appellant is claiming that her counsel's neglect to make timely attack 
by appeal or otherwise upon the Order of May 5, 1954, was excusable. 
But (1) no excuse is shown; (2) Rule 60(b) Fed. Rules Civ. Proc. 28 
U.S.C.A. requires Motion for Relief from a Judgment or Order because 
of mistake, inadvertence, surprise, or excusable neglect, to be made 
within one year, and (3) Rule 60(b) all Motions for relief from a judgment 
or order to be made within "a reasonable time." Likewise in the Jurin 
case, as in the instant appeal, the Movant advanced the excuse that he did 
not receive any notification from the clerk that the Order was signed. 


In the case of Mayfair Extension vs. Warren E. Magee, No. 13,319 
decided February 21, 1957, by this Court, U.S. App. D.C. 
; F 2d : ae Movant 
waited over ll months but less than 12 months before filing his Motion 
to Vacate Default Judgment, and this Court affirmed the Lower Court's 
refusal to set aside the judgment. 


The construction of Rule 60(b) (6) was considered at i” by the 
Supreme Court in the case of Klapport vs. United States, 335 U.S. 601, 
69S. Ct. 384, where the High Court's judgment reversed and remanded 
to the District Court with instructions to set aside the judgment by default 
and grant the petitioner a hearing on the merits. Upona rehearing, 
however, 336 U.S. 942, the Supreme Court modified its original decision 
as follows: "Is amended to read: the Judgment of the Court of Appeals 
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is reversed and the cause is remanded to the District Court with direction 


to receive evidence on the truth or falsity of the allegations contained in 


petitioner's petition to vacate the default judgment entered in the de- 
naturalization proceedings. "’ The case was remanded and pursuant 

to the remand pretrial hearings were on June 13, 14, 1949, resulting in 
certain stipulations. Trial was held June 15 and 16, 1949, at which the 
Court heard the testimony of 22 witnesses and thereafter denied the 
petition to set aside the default judgment. See 9F R.D.282. This 
finding and ruling of the District Court was affirmed in Klapport vs. 
United States, 1950, 3 Cir, 183 F. 2d 474. The Supreme Court has shown 
by its decision in Ackermann vs. United States, 340 U.S. 193, 71S. 

Ct. 209, that only the extraordinary circumstances will entitle a Movant 
to relief under Rule 60 (b) (6). 


It is therefore evident that Appellees have failed to present such a 
case that warrants the application of Rule 60 (b) (6). 


IV 
THE JUDGMENT OF THE COURT DATED 
DECEMBER 6, 1956 IS ERRONEOUS 


The Appellees have raised the same issue three times, that is 
they have championed the position that they received no notice of the 
pretrial hearing which was held October 28, 1954. They have argued 
from this issue that the default judgment denied them due process of law, 
that District Court Rules 12(b) and 14(i) were abridged; and that rules 
5, 55(b) and 60(b) of the Federal Rules of Civil Procedure were violated. 
The above argument was embraced in pages 3, 4,5 and 6 of Appellees' 
Brief filed in this Court in No. 13,036. The said grounds were embedded 
in their designated Amended Motion to Vacate Default Judgment filed 
in the Court below October 18, 1956. 


The Lower Court, in vacating the default judgment, declined to 
follow the course chartered by the Supreme Court in the case of Klapport 
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vs United States, 336 U.S. 942. There the Court remanded the case for 

a determination of the truth or falsity of the issues raised by the petitioner 
in his petition to set aside the default judgment. The second circuit 

dealt with the question at length in United States vs. Karahalias, first at 
205 F. 2d 331, and upon rehearing, 205 F. 2d 334. : 


The record before this Court contains an affidavit from Richard L. 
Collins, Assignment Commissioner of the District Court, under date 
of April 9, 1956, in which he said: "He was certain that his office 
mailed to each attorney of record in the above entitled cause, a pretrial 
notice before Judge McGuire on October 20, 1954, advising each of 
them, that said cause would be pretried before Judge McGuire on October 
28, 1954." Weighed against this statement of the Assignment Commiss- 
ioner was only the assertion of counsel for Appellees that he did not 
receive the notice. However, Appellees had failed to appear at pretrial 
and they were not entitled to the benefit under Rule 5 of the Federal 
Rules of Civil Procedure, because Subsection (a) of said rule states: 
"but no service need be made on parties in default for failure to appear..." 


Appellees could not say that they were protected under Rule 
55(b), inasmuch as the default in question was not entered under Rule 55, 
but instead it was entered pursuant to an Order of the pretrial Judge under 
Rule 12 (b) of the Local Rules of the District Court for failure of the Appellees 
tO appear as provided in said rule and to the extent that said rule 
carries over into local Rule 14 of said District Court. Rule 95 was in 
no respect involved, hence its operation was inapplicable. | 


The judgment of the Lower Court completely disregarded the 
affidavit of Commissioner Collins and proceeded to vacate the default 
judgment on the bare allegation set forth in Appellees motion filed 
October 18, 1956. The $rd Circuit has held this to be error. In the case 
of Federal Deposit Ins. Co. vs. Alker, 1956, 3rd Cir., 234 F. 2d 13, 
Judge Maria, speaking for the Court, and where facts were considerably 
Similar, said: "Here the allegations which the defendants made in support 
of their Motion were strongly controverted by the use plaintiffs in their 
answer both in fact and in law. Issues were thus raised by the Motion 
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and answer which Judge Welch was required to resolve by receiving 
evidence and making findings with respect to the facts alleged in the 
defendant's Motion, including the nature of the testimony which the 
proffered witnesses will give ata new trial if granted, and by stating his 
conclusion of law as to the relevancy of that testimony to the issues in- 
volved in the suit and as to whether the facts as found make out a case for 
extraordinary relief under Clause 6 of Rule 60(b)." 


The learned Judge further stated: "Obviously such a determination 
could only be made after a full hearing in the District Court at which 
the defendants have an opportunity to produce their witnesses and the 
use plaintiffs their rebutting witnesses. We, therefore, intimate no 
opinion as to whether we think the defendants can make a case under 
Clause 6. We are clear, however, that the use plaintiffs are entitled 
to retain the full benefit of their Judgment until the defendants have 
established by satisfactory evidence that they are entitled under Rule 60(b) 
to relief therefrom."' (Emphasis supplied). The opinion concluded with 
the summary that Judge Welch had exceeded his jurisdiction and the 
Writ of Mandamus was issued accordingly. 


The decision of the third circuit taken together with the modified 
Klapport, and Ackerman cases of the Supreme Court, Supra, make it 
clear that the Court below should at least have taken testimony and 
accorded the Appellants the right of controversion and cross-examination 
before arriving at any decision on the designated Amended Motion of 
the Appellees. 


CONCLUSION 


While it is conceded that no doctrine of "laissez-faire" can be 
expected to prevail in the construction of Rule 60(b) (6), for if such 
were true the Clause "within a reasonable time” would become the 
equivalent of "Stare Decisis", yet when a deepened and viable construc- 
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tion has been given to Clause (6) of said rule by the high court of the 
land, logic and reason impel that this Court should direct its powers 
against pragmatic distortion, and in line with that construction adducible 
from the circumstances of the case. It is in this light that the 


Appellants urge a reversal of the judgment below with appropriate in- 
structions. | 





Respectfully submitted, 


EVERETT L. EDMOND | 
1510 - 9th Street, N. W. | 
Washington, D. C. | 


Attorney for Appellants ! 
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JOINT APPENDIX 


[Filed May 2, 1953] 


| 


IN THE UNITED STATES DISTRICT COURT 


FOR THE DISTRICT OF COLUMBIA 


Charles Stevenson 
4906 "B" Street, S.E. 


Heyward Burrell 
4920 "B" Street, S.E. 


and 


Frank Harley 
9010 "B" Street, S.E. 
Washington, D.C. 


Plaintiffs 
vs. 


American Security & Trust Co., 
a corporation 
Northeast Branch, 8th & H Sts., N.E. 


2. Lacell Tucker 
5333 B St., S.E. 


3. Richard Reed 
912 C Street, S.E. 


4. James E. Worthy 
5355 B St., S.E. 


9. Arthur Page 
4725 B St., S.E. 


6. William Alston 
5023 A St., S.E. 


7. Daniel Tyler 
712 Division Ave., N.E. 


8. Lofton Lee 
4931 Astor Place, S.E. 


Ne mee a a a a ee ea a ee a a a a ee a a a ee a Ns a ee a es es ee es ee ee ee 


| 
| 
i 
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Civil Action No. 1996-53 


to 


9. Major L. T. Austin 
5025 A St., S.E. 


10. First Baptist Church of 
Marshall Heights, a corporation 
50th & BSts., S.E. 

Washington, D.C. 


Defendants 


COMPLAINT TO QUIET TITLE TO REAL ESTATE, FOR 
INJUNCTION, AND OTHER RELIEF 


1. The jurisdiction of the Court is evoked under Title 11, Section 
306 of the D. C. Code, and by virtue of the general equitable jurisdiction 
of the Court inherent in its creation. 

2. The plaintiffs Stevenson and Burrell are citizens of the United 
States, residents of the District of Columbia and bring this suit as the 
owners in fee simple of Lots 14 and 15 in Square 5334 and as representa- 
tives of a class so numerous as to make it impracticable to bring them 
all before the Court. Plaintiff Frank Harley is also a citizen of the 
United States, a resident of the District of Columbia and a member of the 
class mentioned above, and sues in his own right as a member wrongfully 
expelled from defendant church. 

3. Defendants, James E. Worthy, Lofton H. Lee, Major L. T. 
Austin, Daniel Tyler, Lacell Tucker, Richard Reed, William Alston, 
and Anthony Page, are citizens of the United States, residents of the 
District of Columbia, and are sued as incorporators, and members of 
the Board of Trustees of the First Baptist Church of Marshall Heights, 
a corporation. Defendant First Baptist Church of Marshall Heights is a 

religious corporation organized under Section 29-601 et seq. of 
the D. C. Code, and is sued in its own right as such. Defendant Ameri- 
can Security and Trsut Company is a corporation engaged in the general 
banking business in the District of Columbia, and is sued as the bank in 
which the plaintiffs have deposited certain funds to the use and benefit 
of the First Marshall Heights Baptist Church. 
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4. That plaintiffs now, and for a long time hitherto have been the 
owners of lots 14 and 15 in square 5334. 

5. That defendants, exclusive of American Security and Trust 
Company, claim and assert an interest in and to the above described 
real property adverse to the plaintiffs, and plaintiffs allege that the 
claims of said defendants are without any rights whatever, that said 
defendants have no estate, right title or interest in said property, or 
any part thereof. That said defendants are in possession of said proper- 
ty and plaintiffs are out of possession of same although rightfully en- 
titled to possession thereof. | 

6. Plaintiffs allege that on the 18th day of August 1938, they were 
successful in founding the First Marshall Heights Baptist Church, with 
the above assistance of the late Rev. Dr. Lampkin. That on said date C. 
Burrell was elected as the first clerk of said church, and the Rev. G. W. 
Williams was elected as the first pastor of said church. That on the 
30th day of September 1938, plaintiff Stevenson was elected as Chairman 
of the Deacon Board and plaintiff Burrell was elected Senior Deacon of 
said church. That on November 15, 1938, plaintiffs were elected 
members of the Board of Trustees of said church. Plaintiff Stevenson 
was also elected as treasurer of said church. That September 3, 1938, 
plaintiffs Stevenson and Burrell entered into a contract to purchase lot, 
15 in Square 5334 out of their separate funds. That subsequently plaintiffs 
being moved by the devine association in spiritual covenant and a desire 
to promote the growth of said church, erected a house of worship on 
said lot. That because they had erected said house of worship on 
said lot they were able to enter into a contract on July 30, 1942 to 


purchase lot 14 in square 5334 at a reduced price out of their separate 
funds. 
7. That after the erection of said house of worship as aforesaid, 


plaintiffs through expressed agreements and understanding permitted 
the said church to use and occupy said premises for the purpose of 
conducting therein religious services and carrying on the work of Christ 
Jesus. That it was further agreed and understood that said occupany 


of said church would continue so long as the plaintiffs Stevenson 
| 
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and Burrell remained as members of the Deacon Board and Trustee 

Board of said church. That said conditions were impressed 
in order to secure the plaintiffs in their ownership of said premises. 
That the defendants, save and except the corporate defendant bank, well 
knowing each and all of the foregoing facts, thereby entered into a 
conspiracy to oust the plaintiffs from the Deacon Board and Trustee 
Board of said church and to remove plaintiff Stevenson from the office 
of treasurer of said church, and to withdraw the hand of fellowship 
from them and strike their names from the roll of membership, and 
to fraudulently deprive them of their property, and their property 
right in said church, and to destroy the entire value of plaintiffs' 
investments in said property and to force the plaintiffs to abandon or 


sell at a great sacrifice, their title, rights and interest in said property. 


That to that end and in furtherance of that purpose the said defendants 
connived and conspired each with the other to do and make pursuant 
to said conspiracy, the acts and things hereinafter consummated 

by them, and enumerated in Paragraph eight herein. 

8. Said defendants, on the 8th day of October 1951, proceeded 
to and did remove plaintiff Stevenson as treasurer of said church and 
proceeded to and did remove plaintiffs from the Trustee Board of 
said church. That said defendants did on the 7th day of April 1951 
join in a certificate of incorporation, in which the name of the said 
church was changed without the authority of the congregation of 
the church, or that the said defendants created a new church in the 
said certificate of incorporation by embracing therein the following 
named church: "First Baptist Church of Marshall Heights." That 
said defendants caused said certificate of incorporation to be notarized 
on the 14th day of January 1952 and recorded same in the Office of 


the Recorder of Deeds, D. C. on January 14, 1952. That said defendants 


caused the plaintiffs herein to be brought before the church on false 
charges, on the 16th day of June 1952, in violation of the laws of 
defendant church itself. That when plaintiffs appeared in person 
for trial of said false charges, there were also present the 66 
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persons whose names are subscribed to plaintiffs exhibit "At, ready 


and willing to support the innocence of the plaintiffs; that these 66 
persons constituted more than a majority of the entire membership 
of the defendant church. That at the time of said meeting and proposed 
trial of the plaintiffs, the full membership of said church consisted of 
120 members. | 

That at the commencement of the hearing of the false charges, 
the pastor of said church who himself was a complaining witness, and 
who was the author of the the said false charges, proceeded to act 
as trial moderator. That his right to act in the capacities of Prose- 
cutor and Judge at the same time was questioned by the 66 persons 
whose names are subscribed to plaintiffs' exhibit "A". That these 
said persons constituted a majority of the members present and 
voting. That thereafter the said 66 persons voted to remove the 
pastor as moderator and substitute in his stead an impartial modera- 
tor. That the said pastor realizing that he had been voted out as 
moderator, proceeded to adjourn the said meeting. That after the 
said 66 persons had left the church edifice, the said pastor summoned 
such of his supporters as were then available and reconvened the 
meeting and proceeded to oust the plaintiffs and their wives from 
membership in said defendant church, in the absence of plaintiffs, 
their wives and their said 66 supporters. All in violation of the By- 
Laws of said church and in violation of Hiscox's Directory, adopted 
for use by defendant church. | 

And the plaintiffs say that because of their illegal ouster as afore- 
said they, and each of them, have been embarrased, humiliated, and 
disqualified from receiving the hands of fellowship in any other Baptist 
Church, so long as their illegal and wrongful expulsion remains in 
force and effect. That iS because of the foregoing that they invoke 
the high and extraordinary jurisdiction of this Court to declare the 
said action of the defendants and defendant church null and void. That 
by declaring null and void the action of said defendants as aforesaid, 
plaintiffs and their wives will be free to join or found any other 
Baptist Church. | 
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§. That all of the foregoing acts of the said defendants were per- 
formed in furtherance of the aforesaid conspiracy. That it is apparent 
from the above allegations that the said defendants conspired to incorporate 
the church without the authority of the congregation. That at the time 
the certificate of incorporation was signed by said defendants the plain- 
tiffs were members of the Trustee Board and plaintiff Stevenson was 
Chairman of the Deacon Board and neither plaintiff had any knowledge 
of any action of the Trustee and Deacon Boards authorizing such incorpora- 
tion. 

10. That by reasons of the connivance and conspiracy of said 
defendants they have breached the conditions of their tenancy and oc- 
cupancy of said premises and have forfeited all rights to continue in 
possession of same, and ought and of right be compelled to vacate and 
remove themselves from said property of plaintiffs by approrpiate 
Order of this Court. 

11. Plaintiffs further allege that out of a membership of 120 
members of said Church, 66 of those members desire to remain with 
the unincorporated body under the original name, to wit, "First 
Marshall Heights Baptist Church."' That in support of this allegation 
plaintiffs attach hereto a photostatic copy of 66 members who have 
declared their convictions to remain with the plaintiffs and work for 
the spiritual growth of the aforesaid unincorporated church, and if 
necessary to found a new church in furtherance of the new covenants 
and two monuments of new dispensation. Said attached photostatic 
copy of names of said members is marked plaintiffs’ exhibit "A" and 
made a part by reference. 

12. Plaintiffs say that there is now on deposit, in the American 
Security and Trust Company, Northeast Branch, 8th H Streets, N.E., 
as reflected by Savings account bank book no. 48852, the sum of 
$1,011.86. That said sum is deposited in the name of and to the 
use and benefit of the First Marshall Heights Baptist Church. That 
by right and in law the plaintiffs and the members whose names appear 
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in plaintiffs' exhibit "A" have a property right in the aforesaid 
$1,011.86. That the First Baptist Church of Marshall Heights, a 
corporation, came into existence on the 14th day of January 1952, 
and that there is no provision in its charter that gives it any right 
or title to said deposit. That the said certificate of incorporation is 
void of any claim to any property belonging to the First Marshall Heights 
Baptist Church. That by reason of the foregoing this Court should pass 
an Order enjoining and restraining the defendant, American Security and 
Trust Company, a corporation, from paying out any part df said deposit 
to any person or corporation except the plaintiffs as Trustees of the 
First Marshall Heights Baptist Church, or as Trustees for the persons 
whose names and signatures appear in plaintiffs’ exhibit "A". 
WHEREFORE, PLAINTIFFS PRAY: ! 
1. That process issue against the defendants requiting them 
to appear on a day made certain to answer the exigencies of this com- 
plaint. | 
2. That the said title of said plaintiffs to lots 14 aid 15, in square 
5334 be quieted by the Judgment of this Court as against each, every, 
and all claims of said interested defendants, and that each of them 
be perpetually enjoined and restrained from asserting any right, title 
or claim in and to said last mentioned property as well a the im- 





provements erected thereon. 

3. That said interested defendants be compelled by Judgment of 
this Court to vacate and remove themselves from the property of 
lots 14 and 15 in square 5334. 

4. That SAID INTERESTED DEFENDANTS BE enjoined and 
restrained pendente lite and permanently from interfering with the 
plaintiffs and the persons whose names and signatures appear in 
plaintiffs’ exhibit "A", in their form of worship under the name of 
the First Marshall Heights Baptist Church. And that the incorporation 
of defendant, First Baptist Church of Marshall Heights, in no wise 
abolished or affected the continued operations of the First Marshall 
Heights Baptist Church. | 

| 


! 
t 
| 
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5. That this Court enter an Order enjoining and restraining, 
pendente lite and permanently, the American Security and Trust 
Company from paying any part of the $1, 011. 86 now on deposit in its 
bank to any person or corporation except the plaintiffs herein. 

6. That the Court pass an Order pendente and permanently, de- 
claring the action taken by defendants and defendant church on June 16, 
1952, expelling plaintiffs from said church, null and void. And thata 
preliminary injunction issue out of this Court to effectuate this purpose 
pendente lite. 

7. And for such other and further relief as to the Court may 
seem just and proper. 

/s/ Charles Stevenson 

/s/ Heyward Burrell 

/s/ Frank Harley 
Plaintiffs 


[VERIFICATION AND JURAT] 


[Filed July 22, 1953] 


ANSWER OF DEFENDANTS TWO (2) THROUGH NINE (9) 
INCLUSIVE 


1. The defendants admit the allegation of paragraph one of the 
complaint. 

2. The defendants, numbered two (2) through nine (9) inclusive, 
admit that the plaintiffs are residents of the District of Columbia and 
citizens of the United States; they deny every other material allegation 
contained in paragraph two of the complaint and further answering 
paragraph two, aver the fact to be that the said lots 14 and 15 in 
Square 5334 are owned in fee simple by the First Baptist Church of 
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Marshall Heights, a religious corporation as shown by certified copies 
of the deeds hereto attached and exhibits one (1) and two (2). 

3. These defendants admit the allegations in paragraph three 
of the complaint, except that they deny that the plaintiffs have deposited 
certain funds to the use and benefit of the First Marshall Heights 
Baptist Church, which is now known as the First Baptist Church of 
Marshall Heights, one of the defendants herein; and the defendants 
deny that at the time of filing of the complaint herein; there was 
any money on deposit in the American Security and Trust Company 
to the credit of the First Marshall Heights Baptist Church, also known 
as the First Baptist Church of Marshall Heights, and further answering, 
aver that in pursuance of a Summary Judgment dated January 5, 1953, 
in the Municipal Court for the District of Columbia, in the case of 
Richard Reed, Lacell Tucker, Jim Worthy, Arthur Page and William 
Austin, trustees of the First Baptist Church of Marshall Heights, 
plaintiffs, vs. Charles Stevenson and American Security and Trust 
Company, defendants, the money then on deposit in the name of the 
First Marshall Heights Baptist Church, also known as the First Baptist 
Church of Marshall Heights, the American Security and Trust Company 
did on April 23, 1953, pay to the order of said Reed, Tucker, Worthy, 
Page and Austin, as trustees of the First Baptist Church of Marshall 

Heights, also known as the First Marshall Heights Baptist 
Church, the full sum of $1, 011.86, which sum was turned over to the 
said Church by the trustees before this complaint was filed. 

4. The defendants deny the allegation of paragraph four and aver 
the fact to be that the said lots 14 and 15 in Square 5334 were brought 
by the efforts and free will contributions of the members and friends 
of the church and that title to said property is in the First Baptist 
Church of Marshall Heights. 

5. Answering paragraph five, the defendants, Tucker, Worthy, 
Page, Alston, Tyler, Lee and Austin, deny that they claim or assert 
an interest in lots 14 and 15 in Square 5334, except any interest or right, 
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if any they may have as trustees and members of the defendant church; 
they deny that the plaintiffs or either of them have any right, title 
or interest in said property or any part of the same. They admit that 
the defendant church is in possession of the said premises and has been 
in possession of the same since 1938 as the owners thereof as shown 
by deeds. 

6. These defendants deny the implication that the plaintiffs were 
the founders of the Church. They admit that on to wit, the 18th day 
of August, 1938, the First Marshall Heights Baptist Church, also 
known as the First Baptist Church of Marshall Heights, was formerly 
recognized by a Council in the District of Columbia and that thereafter, 
plaintiff Stevenson was elected by the Church as chairman of the Deacon 
Board and that Plaintiff Burrell was elected Senior Deacon and members 
of the board of Trustees of the church, and that plaintiff Stevenson was 
elected treasurer of the church. The defendants aver that the church 
at a business meeting on the 8th day of October, 1951, in the exercise 
of its right as a religious society, removed the plaintiffs and each 
of them from the office to which the church had previously elected 
them. These defendants deny each and every other allegation of para- 
graph six of the complaint. And for further answer to said paragraph, 
these defendants aver the fact to be that whatever contract, if any, 
they or either of the plaintiffs entered into regarding purchase of the 
said lots or the construction of a place of worship, they were at that 
time officers or trustees of the church, acting on its behalf and ina 
fiduciary relationship for the church and cannot in good conscience, 
claim the church as their own property. 

7. These defendants deny each and every other material allega- 
tion in paragraph seven of the complaint and aver the fact to be that 
the allegations and claims of the plaintiffs are pure fabrications 
without any semblance of the truth and further, that the plaintiffs 


were not removed from office by the defendants herein, but by the 
church at one of its business meetings, on to wit, the 8th day of 
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October, 1951, and that the validity of such action of the church was 
adjudicated in this Court in Civil Action No. 4292-51 on the 4th day 
of December, 1951. 

8. These defendants are advised and believe that it is un- 
necessary for them to answer the allegation regarding the action taken 
by the church on October 8, 1951, and June 16, 1952, for the reason 
that such action of the church herein complained of is within the ex- 
clusive perogative and jurisdiction of the church and further that this 
Court has already passed upon the action of the church in the case 
of Frank Harley, Charles Stevenson and Heywood Burrell vs. Reed, 
Lacell Tucker, Jim Worthy, Arthur Page, William Alston, Daniel 
Tyler, Lofton Lee, et al Civil Action Number 4292-51, which case 
is hereby made a part of the answer by reference of the plaintiffs 
herein and prayed to be read and considered as a part hereof. 

And being further advised, these defendants however, deny each 
and every material allegation in paragraph eight of the complaint, 
except that they admit that the plaintiffs were removed from the offices 
held by them in the church, on October 8, 1951, and were duly ex- 
communicated from the church for conduct unbecoming christians, 
on June 16, 1952, and the defendants and each of them admit that the 
church has been duly incorporated, as the First Baptist Church of 
Marshall Heights, by which name it has been known for approximately 
fifteen years. | 

9. These defendants deny all of the allegations of paragraph nine 
of the complaint except that the plaintiffs were officers of the church 
until they were duly removed on October 8, 1951. : 

10. These defendants deny all of the allegations in paragraph ten, 
and aver the fact to be that the property is owned by the defendant 





church in fee simple and is occupied and used by it as a place of worship. 


11. Answering paragraph eleven, these defendants, | have no 
sufficient knowledge of the desire of the alleged sixty-six members to 
remain with the unincorporated body under its original name and can 
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neither deny or admit the same, but in view of the fact that the plaintiffs 

have not been members of the defendant church for more than a 
year, this church would interpose no objection to their joining any 
other church they desire to join. These defendants deny that there is 
a church by the name of the First Marshall Heights Baptist Church, 
except the defendant church, which is also known by that name. These 
defendants aver that the defendant church, nor any of the other defendants 
have any desire to interfere with the plaintiffs in their desire "if 
necessary to found a new church in furtherance of the new covenant 
and the two monuments of new dispensation", but in view of their 
apparent departure from the tenants and doctrines of the Baptist Church, 
and their uncontrolled tendency to stir up and maintain discension and 
continuous and malicious litigation, believe they should do so without 
further delay. These defendants specifically deny every other allega- 
tion of paragraph eleven, if in any way material to their defense. 

12. These defendants deny each and every allegation in paragraph 
twelve of the complaint and aver the fact to be that the money which 
was on deposit in the American Security and Trust Company belonged 
to and was paid to the defendant, First Baptist Church of Marshall 
Heights, also known as the First Marshall Heights Baptist Church, 
by order of a summary judgment in the case of Reed, et al, vs. Stevenson 
and American Security and Trust Company, Municipal Court, for the 
District of Columbia, Civil Action Number M 19030-52. 

Defendants deny that the defendant First Baptist Church of Marshall 
Heights came into existence on the 14th day of January 1952, and aver 
the fact to be that it came into existence about fifteen years ago, during 
which time it has been known as the First Baptist Church of Marshall 
Heights and the First Marshall Heights Baptist Church. 


And further answering said paragraph, these defendants aver 
that in the suit filed by the plaintiffs herein against the same defendants 
herein, in the U.S. District Court for the District of Columbia, 
October 15, 1951, Civil Action No. 4292-51, the plaintiffs alleged that 
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the name of the church was the "First Baptist Church", which the defen- 
dants allege is the name as First Baptist Church, is in fact its correct 
and real name. : 
And further answering the complaint, the defendant First Baptist 
Church of Marshall Heights and the other defendants herein respectfully 
show to the Court that the plaintiffs’ complaint is without merit for the 


following reasons, among others: 


1. That the plaintiffs are neither officers nor members of the 


defendant church and are therefore incompetent to maintain the so-called 
representative a action herein. 

2. That their allegations regarding title to lots 14 and 15, are 
false and recklessly made and are unsupported by the deeds recorded 
in the office of the recorder of deeds for the District of Columbia in 
Liber 8149 at folio 23, in Liber 7913 at folio 550. : 

3. That the matters and things alleged in the complaint herein 
are in substance, intent and fact, the same as those alleged, argued 





and urged by the plaintiffs herein, against the defendants herein in 
suits previously filed in this Court, Civil Action Number 4292-51 
and in the Municipal Court for the District of Columbia Richard Reed, 
et al, vs. Charles Stevenson, et al, Civil Action Number M 19030-52, 
and in the Municipal Court of Appeals Number 1321, Charles Stevenson, 
Appellant, vs. Richard Reed, et al, decided April 21, 1953, and the 
United States Court of Appeals in which an appeal to the United States 
Court of Appeals for the District of Columbia was denied the plaintiff 
Stevenson, on the 29th day of June, 1953. | 

4. That the allegations of the complaint regarding the name of 
the church and its incorporation are frivilous, contentious and without 
merit, and are repeatedly made and mischievously persisted in for 
the sole purpose of harrassing, annoying the defendants and other 
members of the church, without pursuing their remedy, if any they 
have, within the defendant church as provided for by the rules and 
regulations governing the church. 
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And having fully answered the complaint, the defendants pray 
that the same be dismissed. 

OTHER DEFENSES 
i. 

That the complaint fails to state a cause of action upon which the 
plaintiffs are entitled to recover either against defendants two (2) 
through eight (8), nor against defendant nine (9). 

That the matters and things alleged in the complaint have been 
litigated prior to the filing of the complaint herein and are therefore 
res judicata. 

Il. 

That the plaintiffs are not members of the defendant church 
and are therefore in no position to challenge the right of the church 
to incorporate or its officers to cause it to be incorporated. 

FIRST BAPTIST CHURCH OF MARSHALL 


HEIGHTS 
By /s/ Lacell Tucker, Chairman of Board of 
/s/ Richard Reed Trustees 


/s/ Lacell Tucker 

/s/ Jim Worthy 

/s/ Arthur Page 

/s/ William Alston 

/s/ Daniel Tyler 

/s/ Lofton Lee 

/s/ Major L. T. Austin 


[VERIFICATION] 


[JURAT] 


[CERTIFICATE OF SERVICE] 
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18 [Filed November 2, 1954] 


. JUDGMENT 


Upon consideration of the pleadings and the failure of Defendants 
two through ten inclusive, to appear, it is hereby the Court, this 
| 2nd day of November 1954, 
| ORDERED, DECREED AND ADJUDGED, That plaintitts are 
given judgment by default against Defendants two through ten in- 
clusive. It is further ORDERED that the complaint against the 
American Security & Trust Company is dismissed with prejudice. 


/s/ Matthew McGuire 
JUDGE 








19 [Filed November 9, 1955] 


| 


MOTION TO VACATE DEFAULT OR STAY THE WRIT OF 
ASSISTANCE AND MOTION FOR A TEMPORARY RESTRAINING 
ORDER 


Come now the defendants, Reed, Tucker, Worthy, Page, Alston, 
Tyler, Lee, Austin, and the First Baptist Church of Marshall Heights, 
a corporation, through their counsel, and move the Court to vacate 
or stay the default judgment; the Writ of Assistance issued herein to 
enter a temporary order restraining and enjoining the plaintiffs and 
the United States Marshal in and for the District of Columbia from 
executing the Writ of Assistance heretofore entered in this proceeding 
on the 5th day of November 1955, and for reasons state to the Court 
as follows: | 

1. That the defendants, and each of them, except the American 
Security and Trust Company and the First Baptist Church of Marshall 
Heights, a corporation, also known as the First Marshall Heights 





| 
| 
' 


a 
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Baptist Church and the First Baptist Church of Washington, D.C., 
are members and officers of the First Baptist Church of Marshall 
Heights, formerly an unincorporated religious society which was in- 
corporated in the District of Columbia on the 14th day of January, 
1952. 

2. That the First Baptist Church of Marshall Heights, a corpora- 
tion, is a religious corporation consisting of the membership ¢ the 
First Baptist Church of Marshall Heights, also known as, the First 
Marshall Heights Baptist Church and the First Baptist Church of 
Washington, D.C., mentioned in the Deeds in Trust, to the plaintiffs, 
Charles Stevenson and Haywood Burrell. 

3. That the defendants, together with approximately three 
hundred persons, constitute the membership of the Church. That the 
church premises herein, lots 14 and 15, square 5334, were conveyed 
in trust to the plaintiffs, Stevenson and Burrell, as trustees for the 
First Baptist Church of Washington, D.C., and the members thereof, 


including the defendants, are rightfully occupying and using the 


same as a place of worship. 

4. That in paragraph four of the complaint herein filed, the 
plaintiffs allege as follows: "That plaintiffs now, and for a long time 
hitherto, have been the owners of Lots 14 and 15 in Square 5334." This 
allegation is false in that the record shows that the plaintiff held 
the property in trust as trustees for the use and benefit of the defen- 
dants, (including the corporate defendant), who, with other members 
of the Church, are in possession of premises known as Lots 14 and 
15 in Square 5334. 

5. That counsel for the defendants herein were not notified 
and had no knowledge that the case was set for hearing on November 2, 
1954 or any other date; that counsel's office had not been alerted by 
the Assignment Commissioner's Office or otherwise notified that the 
case was set for hearing in November of 1954 or at any other time. 
That counsel herein had no knowledge until November 8, 1955, that 
a default judgment was entered against the defendants. 
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6. That the execution of the Writ of Assistance herein would 
operate to disposses the defendant church and its members of the 
property held in trust by the plaintiffs, Stevenson and Burrell, for 


the use and benefit of the said church, in violation of its right to use 
and occupy the same. 


7. In support of the instant motion, reference is made to the 
affidavits of George A. Parker, defendants Tyler and Austin as well 
as that of the pastor and trustees of the corporate defendant, namely, 
William Tyler, Henderson, Duckett and George Whitehead. 

8. And for such other reasons as may be urged spon the hearing 
of this matter. 

Respectfully submitted, 
/s/ George A. Parker 
/s/ Barrington D. Parker 
Attorney for Defendants 


[CERTIFICATE OF SERVICE] 
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(Filed Nov. 9, 1955) 
AFFIDAVIT IN SUPPORT OF MOTION TO VACATE OR STAY 
THE WRIT OF ASSIS TANCE 


DISTRICT OF COLUMBIA, SS: 

We, the undersigned, trustees and members of the First Baptist 
Church of Marshall Heights, a corporation, a/k/a, First Marshall Heights 
Baptist Church and the First Baptist Church of Washington, D. C., 
being first duly sworn on oath according to law depose and say: 

That we are the duly elected trustees of the said Church and that 
the said First Baptist Church of Marshall Heights, a corporation, in- 
corporated on the 14th day of January, 1952, was formerly organized on 
or about the 18th day of August 1938 as the First Marshall Heights Baptist 
Church; that soon thereafter they began to buy on a written monthly 
contract the property which is the subject of this litigation. That it has 
been known as the First Baptist Church of Washington, D. C. and is the 
same religious society that was incorporated on the 14th day of January 
1952; that the said congregation has worshipped inand continuously occupied 
the said premises from the date of its organization; that the said religious 
society and church purchased Lot 15 in Block numbered 5334 in the sub- 
division known as "Marshall" from the Marshall Heights Land Company 
and that title to said property was taken in the name of Charlie Stevenson 
and Haywood Burrell, trustees of the First Baptist Church of Washington, 
D. C., and that in August of 1945 they took title to Lot 14 in Square 5334 
in the subdivision known as "Marshall" in the District of Columbia and 
that Charles Stevenson and Haywood Burrell were authorized and directed 
to take title to the property in their names, as trustees for the said 
church. 

That the present membership of the Church is approximately 
three hundred (300) persons, who regularly worship in said premises and 
are rightfully in possession of the same. 

That they began to build the church in January or February of 1940 
and that it was partially finished and occupied by this congregation on or 
about June, 1940, and they have made constant improvements thereon to 


the present time. 





/s/ Henderson Duckett 
/s/ Daniel Tyler 
/8! George Whitehead 


/s/ Major Austin 


[Filed November 9, 1955] 
ORDER VACATING WRIT OF ASSISTANC.E 

This matter having come before the Court upon the motion of counsel 
for the defendants, Tucker, Reed, Worthy, Page, Alston, Tyler, Lee, 
Austin, and the First Baptist Church of Marshall Heights, a corporation, 
said motion seeking to vacate the Writ of Assistance heretofore entered 
in this proceeding on the 5th day of November, 1955; and upon considera- 
tion of the affidavits filed in support thereof, together with argument of 
counsel for both the defendants and plaintiffs; and it appearing to the 
Court that there are substantial issues of both fact and law and that in 
connection therewith the defendants are entitled to a judicial determination 
thereof; and that should there be execution of the Writ of Assistance here- 
tofore entered the defendants would be deprived of such judicial determina- 
tion, it is by the Court, this 9th day of November, 1955, | 
ADJUDGED AND ORDERED, | 
That the Writ of Assistance heretofore entered in this proceeding on the 
5th day of November, 1955, be and the same is hereby vacated. 

| 


/s/ H. A. Schweinhaut 
Judge | 
(Certificate of Service) ! 








x x 


(Filed Nov. 9, 1955) 
DISTRICT OF COLUMBIA, ss: 

George A. Parker, being first duly sworn on oath according to law, 
deposes and states as follows: 

That he is the senior member of the firm of Parker and Parker 
and that he appears as attorney of record for the defendants herein as 
indicated by the pleadings herein filed; that although the record shows that 
a default judgment was entered herein against the defendants on the 2nd 
day of November, 1954, neither he nor anyone else in his office received 


any notice from the Assignment Commissioner's Office, or otherwise, for 
a hearing of any kind on November 2, 1954. 


Your affiant states that a copy of the default judgment entered by 
Judge McQuire on the 2nd day of November, 1954, was never mailed to 


any of the defendants or their affiant by the plaintiffs or their counsel, 
nor did the latter at any time advise this office of the same. 


That the first and only knowledge whatsoever your affiant received 
of the default judgment was that contained in a copy of the Writ of 
Assistance issued herein and first seen by this affiant on November 8, 
1955, after having been served on the 7th day of November 1955 upon several 
of the defendants by the U. S. Marshal. That a member of the firm of 
Parker and Parker, Miss Jeanne B. Miles, made an investigation on the 
records of the office of the Assignment Commissioner and was told by 
Miss Lewis of that office that the records covering the period of Novem- 
ber 2, 1954 had been destroyed and that it was improbable that a case 
filed on May 2, 1953 would come up for trial on November 2, 1954, and 
that in all probability the case was sent in for pretrial before Judge 
McQuire who, according to their records, was holding pretrial hearings, 
and further that sometimes when there are several attorneys representing 
a side that they may overlook the sending of a notice to one of the 
attorneys and that they could not state whether or not they had sent a 
notice of the hearing on November 2, 1954 to this affiant or to this office. 
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Your affiant further avers that counsels for the plaintiffs, or either 
one of them, has or have at any time notified or advised him that the case 
was set for hearing on November 2, 1954, or that a judgment by default 
had been taken against the defendants, and your affiant further avers that 
the judgment herein does not state whether or not the defendants, two 
(2) through ten (10), failed to appear at the pre-trial hearing or at the 
trial of the case, and it further appears that counsels for the plaintiffs 
herein studiously waited until after a year had expired before any action 
was taken to bring the default to the attention of the defendants so that 
defendants may be barred from redress by virtue of Rule 60 of the 
Rules of Civil Procedure. 


/s/ George A. Parker 
GEORGE A. PARKER 
(JURAT) 





Assignment Commissioner 
United States District Court 
For the District of Columbia 
Washington 25, D.C. | 
(Filed April 9, 1956) Stevenson vs. Am. Sec. and Trust 
Civil Action No. 1996-53 





i 
| 
| 


Dear Sir: 
The above case is assigned for pretrial hearing on 10/ 28/54 at 
10:00 o'clock, before Judge McGuire : 
In order to conserve the time of counsel in this case and counsel 
in other cases, and to aid in the acceleration of the calendar, the follow- 
ing pretrial requirements must be strictly complied with and failure to do 
so will result in the case going forward without the benefit of pretrial: 
L Each counsel shall prepare inwriting, in advance of the pre- 
trial hearing, a brief and condensed factual outline, stating (a) nature of 


action and relief,sought; and/or (b) nature of defense. | 


| 
| 
| 
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2. A brief statement of facts relief upon, e.g., if negligence 
action, the specific acts of negligence relied upm, which must be set 
forth, such as'failure to keep proper lookout"; violation of specifically 
named traffic regulation, etc. If contract action, nature of breach, etc. 

3. Stipulations: The stipulations consented to, such as x-rays, 
original or copy of contract, etc. , depending upon the nature of the case, 
and related matters of similar significance. Usual exceptions may be 
preserved. 


4. This pretrial order should be agreed upon by counsel in advance, 


and then be consented to, the consent being evidenced in the usual fashion 
by the endorsement of counsel. This done, the matter should be presented 
in the pretrial court on the day set for pretrial, as a preliminary matter, 


znd the case goes forward immediately in the usual order on the trial list. 
5. The Assignment Commissioner has no authority to grant relief 
from compliance with this order. You are advised that any application for 
relief from compliance with this order must be made in open court at 
least 48 hours before the time fixed for pretrial. 
6. Settlement: Discussion re settlement should not be delayed 
until pretrial. 
Richard L. Collins, 
Assignment Commissioner 
RLC/bd 
DATE: October 20, 1954 


Exhibit "A" in support of Affi- 
davit of Richard L. Collins, 
Assignment Commissioner. 


(Filed April 9, 1956) 


AFFIDAVIT OF RICHARD COLLINS, ASSIGNMENT 
COMMISSIONER 


DISTRICT OF COLUMBIA, SS: 

Richard L. Collins being first duly sworn according to law deposes 
and says that he is the Assignment Commissioner for the United States 
District Court for the District of Columbia and that he has served in said 


y @ yg A 
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capacity continuously since the lst day of November , 1948; that it is the 
function and custom of his office preparatory to pretrial notices, to (1) 
transfer from a calendar card, prepared by the Clerk of the District 
Court, the names and addresses of all counsel of Record in a given case 
or cases to a case card for use in the Assignment Commissioner's Office; 
(2) that when it becomes necessary to send notices for pretrial hearings, 
his office checks the attorney's addresses on both the calendar card in 
the jacket and the case card in his office in order to be certain as to the 
correctness of attorneys’ addresses and to determine any changes in said 
addresses; (3) that the case cards are destroyed by his off ice after the 
duration of a year, and; (4) that he is certain that his office mailedto . 
each attorney of Record in the above-entitled cause, a pretrial notice, 
on the 20th day of October 1954, advising each of them, that said cause 
would be pretried before Judge McGuire on October 28, 1954. 
That the attached notice for pretrial marked Exhibit "A" in 
support of Affidavit of Richard L. Collins, Assignment Comm issioner, 
is one of the notices in the above-entitled cause that was sent from the 
Assignment Commissioner's Office on the 20th Day of October, 1954. 
| 
/s/ Richard L. Collins. 


Richard L. Collins ! 
Assignment Commissioner, United 
States District for the District of 

Columbia 


(JURAT) 
[CERTIFICATE OF SERVICE] 
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28 UNITED STATES COURT OF APPEALS 
For the District of Columbia Circuit 
(Filed June 23, 1956) 


No. 13,036 April Term, 1956 
Charles Stevenson, et al., C. A. 1996-53 
Appellants, 
v. 
Lacell Tucker, et al., 
Appellees. 
Appeal from the United States District Court for the District 
of Columbia. 


Before: Edgerton, Chief Judge, and Bastian and Burger, Circuit 
Judges. 

JUDGMENT 

This cause came on to be heard on the record from the United 
States District Court for the District of Columbia, and was argued by 
counsel. 

On consideration whereof, It is ordered and adjudged by this 
Court that the order of the said District Court appealed from in this cause 
be, and the same is hereby affirmed. 

It is further ORDERED by the Court that appellees herein recover 
from appellants their taxable costs on this appeal and have execution 
therefor. 

Dated: May 31, 1956. 
Per Curiam. 


29 UNITED STATES COURT OF APPEALS 
For the District of Columbia Circuit 


No. 13036 
Charles Stevenson, et al., Appellants 
Vv 
Lacell Tucker, et al., Appellees 


: 
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Appeal from the United States District Court for the District 


of Columbia | 
| 


Decided May 31, 1956 

Mr. George E. C. Hayes for appellants. Mr. Everett L. Edmond 
was on the brief for appellants. | 

Mr. George A. Parker, with whom Messrs. Barrington D. Parker 
and Horace O. Pollard were on the brief, for appellees. ! 

Before Edgerton, Chief Judge, and Gastian and Burger, Circuit 
Judges. | 

Per Curiam: This appeal is from an order vacating a writ of assis- 
tance, which writ was issued in aid of a default judgment. _ We find no 
abuse of discretion. ! 


Affirmed. 


(Filed October 18, 1956) 
AMENDED MOTION TO VACATE DEFAULT JUDGMENT 

Come now the defendants, by their counsel, and amend their motion 
to vacate Default Judgment, and for other relief herein, filed on the 9th 
day of November 1955 and for reasons show to the Court as follows: 

1. That the default judgment is void in that it was entered without 
due process of law and in violation of Rules 12 (b) and 14 (c) of United 
States District Court for the District of Columbia, and Rules 5 (a), 
5(b), and 55 (b) 2, Federal Rules of Civil Procedure, United States 
District Courts and of the Fifth Amendment of the Constitution of the United 
States. : 
2. That the defendants herein had duly filed an answer on the merits 
and were not in default and that the allegations therein, if true, area 
bar to the relief sought by the plaintiffs. 

3. That the notice required by Rule of Civil Procedure 55 (b) 
2, before proceeding to judgment was not given by plaintitts and no evidence 
was heard by the Court. 
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4. That the default judgment was injudiciously entered without 
notice of the application for a default judgment, also, no notice or service 
of judgment was given, no trial was held, and no right of the parties 
have been adjudicated, nor does the default judgment determine the rights 
of the parties to the real property, which is the subject of this suit. 

5. That the order of this Court, entered on the 9th day of 
November, 1955, which vacated the Unit of Assistance herein before issued, 
the Court said: 

"and it appearing to the Court that there are substantial 
issues of both fact and law and that in connection there- 
with the defendarts are entitled to a judicial determination 
thereof." 

6. That there are no intervening rights involved, the defendants 
are in possession, and have a good and meritorious defense to plaintiffs 
alleged cause of action. 

7. And for such other reasons apparent upon the record as may 
_ be urged upon the hearing of this motion. 


/s/ George A. Parker 


George A. Parker 
Attorney for the Defendants 


ae * * x 
NOTICE 

Everett L. Edmond, Esquire 

1510 - 9th Street, N. W. 

Washington, D. C. 

The rules of this Court require that, if you oppose the granting of 
this motion, you must file your objection with the Clerk of the Court and 
serve a copy thereof upon the undersigned within five (5) days from the date 
of the receipt of this motion. Otherwise, the motion may be treated as 
conceded. 


/s/ George A. Parker 
| George A. Parker 
[ CERTIFICATION OF MAILING ] 
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(Filed December 6, 1956) : 
ORDER VACATING DEFAULT JUDGMENT | 

Upon consideration of the amended Motion of the defendants to 
vacate the default judgment herein entered on the 2nd day of November 1954, 
and after argument of counsel for the parties hereto in open Court, it is 
by the Court this 6th day of December, 1956, | 

ADJUDGED AND ORDERED, that the Motion to vacate the default 
judgment entered herein on the 2nd day of November 1954 be and the 
same is hereby granted. : 


/s/ Burnita Shelton Matthews 
JUDGE 


(CERTIFICATE OF SERVICE) 


x * * 





(Filed December 31, 1956) 
NOTICE OF APPEAL 
Notice is hereby given this 3lst day of December, 1956, that 
the plaintiffs, Charles Stevenson, et al., hereby appeals to the United 
States Court of Appeals for the District of Columbia from the judgment of 
this Court entered on the 6th day of December, 1956 in favor of the defen- 
dants against said plaintiffs setting aside the default judgment herein. 


| 
/s/ Everett L. Edmond | 
Attorney for Plaintiffs | 


xe xk 
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QUESTIONS PRESENTED 


1. Was the entering of the default judgment on November 3, 1954 
in violation of defendants' rights under the Fifth Amendment of the 
Constitution or of the Local or Federal Rules of Civil Procedure? 


2. Did the Court commit error in vacating the default judgment? 
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UNITED STATES COURT OF APPEAL 
For The District of Columbia Circuit i 





No. 13, 709 


CHARLES STEVENSON, et al., | 
Appellants, | 


v. 
LACELL TUCKER, et al., 
Appellees. 





APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES 


COUNTER-STATEMENT OF CASE 





The appellants have been litigating against the defending church 
and its trustees since 1951, in three different actions involving sub- 
stantially the same questions of fact and law. 


On the 15th day of October 1951 they filed a sancti in the U.S. 
District Court for the District of Columbia, Civil Action No. 4292-51 
| 
in which they alleged that they had been unlawfully removed as deacons, 


! 
1 
| 
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trustees and members of the First Baptist Church. The District Court 
found that at a properly called meeting of the church the plaintiffs had 
been legally removed from their offices as deacons and/or trustees and 
that Plaintiff Stevenson had been also legally removed from the Office 
of treasurer of the church but that plaintiffs had not been removed from 
membership in the church. The Court dismissed the complaint with 
prejudice. Subsequent motions filed by plaintiffs for leave to file an 
amended complaint for rehearing and for relief from judgment were 
denied by the District Court. 


On the 5th day of August 1952 the church by its trustees filed a 
complaint in the Municipal Court of the District of Columbia, Civil 
Action No. M19030-52, against Charles Stevenson and the American 
Security and Trust Company. The complaint alleged that Stevenson had 
been treasurer of the church and as such had a savings account passbook 
representing a deposit of $1, 011. 86 of the church funds with the American 
Security and Trust Company, that Stevenson had been removed fromthe 
office of treasurer of the church but had refused to surrender the bank 
book. Stevenson in his answer admitted having custody of the bank book 
and that the demand for it had been made on him, but he further answered 
by alleging that "an illegal, vicious and fraudulent attempt was made to 
remove him from the office of said church." A counter claim was filed 
by Stevenson and Burrell, in which they attempted to question the law- 
fulness of their removal as trustees, not withstanding the fact that the 
District Court had previously found that they had been legally removed 
as such. 


The plaintiffs (appellees herein) filed a motion for a summary 
judgment and a motion to dismiss the counter claim. The Court granted 
the summary judgment holding that the trustees on behalf of the church 
were the owners of the $1, 011. 86, and ordered the bank to cancel the 
savings account passbook and to pay over to plaintiffs as trustees the 
deposit of $1,011.86. On motion of the trustees of the church the 
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counter claim was dismissed. Stevenson appealed to the Municipal 
Court of Appeals for the District of Columbia. The Municipal Court of 
Appeals affirmed the lower court's action, 96A(2)268. An application for 
allowance of an appeal to the U. S. District Court from the Municipal 
Court of Appeals was denied by this court on June 29, 1953. The instant 
case was filed by the plaintiffs in the U. S. District Court on the 2nd day 
of May 1953. This complaint contains a repetition of many of the alle- 
gations contained in the complaint filed in Civil Action No. 4292-51, U.S. 
District Court, the answer and counter claim in Civil Action No. M190-30- 
52, Municipal Court of the District of Columbia. In this complaint the 
Only essential new matter is their claim of ownership of lots 14 and 15 

in square 5334 upon which the church is located. In the Municipal 

Court Case, Stevenson claimed right to the possession of the money 
belonging to the church. In this case the plaintiffs claimed to be the 
owners of lots 14 and 15 in square 5334. (See paragraphs 2, 4, and 6 

of the complaint. ) | 





Appellees filed a motion to dismiss case, but with consent of 
appellants withdrew this motion, and on July 22, 1953, the individual and 
corporate appellees filed their answer denying every material allegation 
of the complaint, and claimed title of said lots was in the appellee church 
and that the property is used by it as a place of worship. | 


After the case was calendared appellees received no notices 
from the court or anyone else until on November 8, 1955, appellees' 
counsel received word from his clients that they had been served with 
copies of a "Writ of Assistance" which had been issued on November 5, 
1955. Subsequently, appellees’ counsel learned that the "Writ of 
Assistance" had been issued on the basis of a default judgment which 
was signed on November 2, 1954, because of failure of appearance of 
appellees, at pre-trial hearing. i 
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Appellees’ counsel had no notice that this case was set for pre- 
trial on October 28, 1954, and consequently did not appear at pre-trial 
hearing. Appellees’ counsel were not given notice that an application 
was to be made to the court for entry of default judgment on November 
2, 1954. Appellees" counsel were not served with a copy of the order 
for default judgment which was signed on November 2, 1954. Nohearing 
was held, no evidence was submitted in support of default judgment, 
none of the issues presented by the pleadings have been adjudicated by 
the court; no notice was given counsel for appellees of the entry of the 
default judgment. Appellees’ counsel were without information that any 
action had been taken in this case from the time the answer was filed 
on July 22, 1953 until they were notified by their clients on November 8, 
1955 that "Writ of Assistance" had been served by the U. S. Marshal. 
As a result of these circumstances, appellees on November 9, 1955 
filed a motion to "Vacate Default Judgment on Writ of Assistance” and 
after full argument of counsel the "Writ of Assistance" was vacated on 
November 9, 1955. Appellants appeal from the order of November 9, 
1955, which vacated the writ of assistance. Appellees maintain that 
the default judment was improvidently entered and void, that there has 
been no adjudication of the right of the parties, that they are entitled 
to relief from the default judgment. 


This case was before this Court on an appeal by the appeLlants 
from the order vacating the Writ of Assistance granted by Judge 
Schweinhaut on the 9th day of November, 1955. This Court affirmed 
the action of Judge Schweinhaut on May 31, 1956. 


Thereafter, in the month of June counsel herein were called by 


George E.C. Hayes, Esquire, who argued the case before this Court 

on behalf of the appellants and suggested a discussion of the possibility 

of agreeing upon some amendments or stipulations regarding further 
procedure in the case, and further suggested that the matter be discussed 
with Mr. Edmonds, Chief Counsel for the appellants. Counsel for the 
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appellees made several attempts to contact Mr. Edmonds who was 
reported to be out of the city at the time, and succeeded later in 
contacting him and suggested a conference along the line mentioned 
by Mr. Hayes. Mr. Edmonds apparently favored such a possibility, 
however, on September 28, 1956 while counsel for the appellees was 
hoping to obtain a conference with him, the appellants filed another 
complaint, Civil Action No. 3965-56, in the U. S. District Court for 
the District of Columbia in which they sought to have that Court deter- 
mine the validity of the default judgment in Civil Action No. 1996-53. 
The defendants filed a motion to dismiss and on the 11th day of February 
1957 an order was entered dismissing the complaint with prejudice. 

On the 18th day of October 1956 the appellees filed an amendment 
to the motion filed on the 9th day of November 1955 to vacate the default 
judgment, and on December 6, 1956, Judge Burnita Shelton Matthews 
entered an order which vacated the default judgment entered on the 2nd 
day of November 1954. It is from this order that the appellants appeal. 


CONSTITUTION AND RULES INVOLVED 
United States Constitution 


5th Amendment: 





No person shall be held to answer for a capital, 
or otherwise infamous crime, unless on a present- 
ment or indictment of a grand jury, except in cases 
arising in the land or naval forces, or in the militia, 
when in actual service in time of war or public dang- 
er; nor shall any person be subject for the same of- 
fense to be twice put in jeopardy of life or limb; nor 
shall be compelled in any criminal case to be a wit- 
ness against himself, nor be deprived of life, liberty, 
or property, without due process of law; nor shall 
private property be taken for public use, without just 
compensation. 





Rule 12. 


Rule 14. 


Rule 55. 
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District Court Rules 


Pre-Trial 


(a) Federal Rule 16 to apply. Cases on the 
pre-trial calendar shall be pre-tried as provided 
by Rule 16 of the Federal Rules of Civil Procedure. 


(b) Failure to appear. If any party fails to 
appear when an action is reached in the regular 
call of the daily pre-trial calendar, the pre-trial 
judge may act as in case of non-appearance for 
final trial. 


Failure to Respond for Trial 


(c) When no response by a party against 
whom relief sought. If a party against whom af- 
firmative relief is sought fails to réspond, his 
adversary may have a trial, or may have judg- 
ment entered without trial, when the claim is 
for a sum certain or for a sum which can by 
computation be made certain, upon the filing of 
an affidavit of the amount due. 


Federal Rules of Civil Procedure 


(b) Judgment by default may be entered as 
follows: 

(2) By the Court. In all other cases the 
party entitled to judgment by default shall apply to 
the court therefor, but no judgment by default shall 
be entered against an infant or incompetent person 
unless represented in the action by a general guard- 
ian, committee, conservator, or other representa- 
tive who has appeared therein. 


If the party against whom judgment by default 

is sought has appeared in the action, he (or if appear- 
ing by representative, his representative) shall be 
served with written notice of the application for judg- 
ment at least three (3) days prior to the hearing on 
such application. If in order to enable the court to 
enter judgment or to carry it into effect, it is neces- 
sary to take an account or determine the amount of 
damages or to establish the truth of any averment 

by evidence or to make an investigation of any other 
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matter, the court may conduct such hearings or | 
order such references as it deems necessary and 
proper and shall accord a right of trial by jury to 
the parties when and as required by any statute of 
the U. S. 


(c) Setting aside default. For good cause | 
shown the court may set aside an entry of default, 
and, if a judgment by default has been entered, may 
likewise set it aside in conformance with Rule 60 (b). . 


Federal Rules of Civil Procedure 
As Amended 3/19/48 


Rule 60 (b). 
On motion and upon such terms as are just, : 
the court may relieve a party or his legal represen- 
tative from a final judgment, order, or proceeniig 


for the following reasons: | 
* * * * x x a | 


(4) the judgment is void; (5) the judgment | 
has been satisfied, released, or discharged, or a 
prior judgment upon which it is based has been re- 
versed or otherwise vacated, or it is no longer _ 
equitable that the judgment should have prospective 
application, or (6) for any other reason justify ing 
relief from the operation of the judgment. The mo- 
tion shall be made within a reasonable time, and 
for reasons (1), (2), and (3) not more than one year 
after the judgment, order or proceeding was entered 
or taken. A motion under this subdivision (b) does 
not affect the finality of a judgment or suspend its 
operation. This rule does not limit the power of a 
court to entertain an independent action to relieve 
party from a judgment, order or proceeding, or to 
grant relief to a defendant not actually personally 
notified as provided by Section 57 of the Judicial | 
Code, U.S.C. Title 28, p. 118, or to set aside a 
judgment for fraud on the court. Writs of coram 
nobis, audita querla and bills of review and bills: 
in the nature of a bill of review, are abolished, and 
the procedure for obtaining relief from a judgment 
shall be by motion as prescribed in these rules ss 
by an independent action. 





Rule 5 (a). Service and Filing of Pleadings and Other Papers. 


(a) Service: When Required. Every order 
required by its terms to be served, every pleading 
subsequent to the original complaint unless the 
court otherwise orders because of numerous de- 
fendants, every written motion other than one 
which may be heard ex parte, and every written 
notice, appearance, demand, offer of judgment, 
designation of record on appeal, and similar paper 
shall be served upon each of the parties affected 
thereby, but no service need be made on parties in 
default for failure to appear except that pleadings 
asserting new or additional claims for relief against 
them shall be served upon them in the manner pro- 
vided for service of summons in Rule 4. 


Rule 5. (b) 


(b) Same: How Made. Whenever under these 
rules service is required or permitted to be made 
upon a party represented by an attorney the service 
shall be made upon the attorney unless service upon 
the party himself is ordered by the court. Service 
upon the attorney or upon a party shall be made by 
delivering a copy to him or by mailing it to him at 
his last known address or, if no address is known, 
by leaving it with the clerk of the court. Delivery 
of a copy within this rule means: handing it to the 
attorney or to the party; or leaving it at‘his office 
with his clerk or other person in charge thereof; or 
if there is no one in charge, leaving it at a conspicu- 
ous place therein; or, if the office is closed or the 
person to be served has no office, leaving it at his 
dwelling house or usual place of abode with some per- 
son of suitable age and discretion then residing there- 
in. Service by mail is complete upon mailing. 


9 
SUMMARY OF ARGUMENT 


The appellees take the position that the default judgment of Novem- 
ber 2, 1954 is void, because it was entered without due process of law 
and violates the appellees’ constitutional rights. ! 


The Court acted properly in entering the order of December 6, 
1956, which vacated the default judgment of November 2, 1954, as the 
appellees were entitled to relief under the provisions of Federal Rules 
of Civil Procedure, 60(b) (4) and (6). ! 





ARGUMENT 


I 
The default ju ent entered by the Court on 
November 2, 1954 was entered without due pro- | 
cess of law and is void and the judgment did not | 
adjudicate any of the issues raised by the com- | 


plaint and answer. 





The appellees are entitled to relief under F. R. C. P. Rule 60 (b) (4) 
from the default judgment entered on November 2, 1954. The judgment 
was entered because the appellees did not appear at pre-trial hearing. 
Appellees had no notice of the pre-trial hearing. The appellees had 
appeared in the action, their answer to the complaint having been appro- 
priately filed and Rule 55(b) (2) which specifically governs default judg- 
ment, provides, “If the party against whom judgment by default is sought 
has appeared in the action, he (or if appearing by representatives, his 
representative) shall be served with written notice of the application for 
judgment at least three (3) days prior to the hearing." The specific 
direction of this rule requiring three days notice of application for 
judgment was completely ignored by the appellant. No notice of the 
application for default judgment was given to appellees as required by 
this rule and no evidence was submitted in support of the judgment, and 
no notice was given that the default judgment had been entered. 
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The case of Bass v. Hoagland, 172 F 2d 205, cert. den., 338 U.S. 
816, is decisive on this point. Bass had filed an answer; no notice of 
application for default judgment was given to Bass, no evidence was 
submitted in support of judgment. The default of Bass was recited in 
the judgment as its basis when there was no default, but an answer on 
the merits. 


The Court at page 208 said: 


"But the last defense requires careful consid- 
eration. . . . and that if there was default the 
notice required by Federal Rule 55(b) (2) before 
proceeding to judgment by default was not given by 
plaintiff, . . . and no evidence at all was heard, 
and that it all amounts to a denial of due process 
of law under the Fifth Amendment. We believe 
that a judgment, whether in civil or criminal case, 
reached without due process of law is without jur- 
isdiction and void and attackable collaterally by 
habeas corpus if for crime, or by resistance to its 


enforcement if a civil judgment for money, because 
the United States is forbidden by the fundamental 
law to take either life, liberty or property without 
due process of law and the courts are included in 
this prohibition." 


And at page 210 the Court said: 


"When Bass by his attorney filed a denial of 
the plaintiff's case, neither the clerk nor the 
judge could enter a default against him. The burden 
of proof was put on the plaintiff in any trial. When 
neither Bass nor his attorney appeared at the trial, 
no default was generated, the case was not confessed. 
The plaintiff might proceed, but he would have to 
prove his case. If there was an erroneous idea 
that the absence of counsel caused a default, still 
Rule 55(b)(2) required three days notice to Bass 
or his counsel before judgment could be considered. 
Bass under the admitted facts knew he was not in 
default, did not know his counsel had withdrawn, 
and had no notice that a judgment by default was to 
be asked. To get such a judgment without notice 
is not in our opinion due process of law." 
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The right of a party who has appeared in the action to be served 
with written notice of application for judgment as stated in F.R.C.P. 
55 (b) (2) at least three days prior to hearing on default judgment has 
also been upheld in Hoffman v. N. J. Federation of Yo ‘Men's and 
Women's Hebrew Association, 106 F. 2d 204; Commercial Casualty 


Insurance Company v. White Line Transfer and Storage Company, 


114 F. 2d 946 and Phoenix Metal Company v. Roth, 284 P(2) 645. We 
believe that the foregoing cases demonstrate that the default judgment 
entered November 2, 1954 is void and that appellees are entitled to 


relief from said judgment under the provisions of Rule 60 (b) (4). 
| 


Appellants assert that Rule 55(b) is not involved in this case, as 
the default judgment was entered under Rule 12 and Rule 14 of the _ 
District Court. The judgment of November 2, 1954 was a default judg- 
ment and the District Court has no power to make rules which are con- 
trary to the provisions of the Rules of Civil Procedure. The Federal 
Rules of Civil Procedure in Rule 55(b) require at least three days notice 
of application for default judgment; when a party has appeared in the 
action, this requirement cannot be dispensed with by any rule promul- 
gated by the District Court. We believe that these rules can be har- 
moniously read, since Rule 55(b) is the basic rule. The appellants 
have never contended that they gave appellees notice of the application 
for default judgment as required by Rule 55(b) (2); they now attempt to 
defend their failure to follow the requirements of the rule by asserting 
that the judgment was not obtained under Rule 55(b) (2), but under Rules 
12 and 14 of the District Court. The appellants have never contended 
that they complied with F.R.C. Procedure, Rule 5, which requires 
service of offers of judgment on counsel of record. ! 


We also urge that the default judgment is void because the court 
failed to take testimony in support of the judgment, as set forth in 
Rule 55 (b) (2) and discussed in Klapprott v. United States at page 611. 
We believe that the appellants’ failure to give notice of application for 
| 
| 
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judgment and failure to offer testimony in support of judgment as 


required by Rule 55(b) (2) constituted a denial of due process and violate 


appellee's rights under the Fifth Amendment of the Constitution. 


It is also urged that appellees are entitled to relief under the pro- 
visions of Rule 60(b)(6). The failure of the appellants to give the 
required notice before taking the default judgment, the fact that the 
default judgment was taken without evidence offered in support of any 
allegations made in the complaint and without consideration of any 
defenses which had been raised in good faith by appellee's answer, and 
the fact that the default judgment does not determine a single issue 
raised by the pleadings and no intervening rights have attached are the 
circumstances which give rise to the application of Rule 60(b) (6). 


The Supreme Court in Klapprott v. United States, 335 U.S. 601, 
93 L. Ed. 266 has stated that the "other reason” clause of 60 (b) 


enables a court to vacate a judgment whenever such action is appropriate 


to accomplish justice. This Court in Bridoux v. Eastern Air Lines, 
$3 U.S. App. D.C. 369, has stated that an application to vacate a judg- 
ment is addressed to the sound discretion of the trial court and should 


not be disturbed on appeal except for abuses and that Rule 60(b) is to be 


liberally construed. 


In the case of Windsor v. McVeigh, 93 U.S. 274, 23 L. Ed. 914, 
the court said: 
"A sentence of a court pronounced against a 

party without hearing him or giving him oppor- 

tunity to be heard is not a judicial determination 

of his rights and is not entitled to respect in any 

other tribunal." 
And in Hovey v. Elliot, 167 U.S. 409, 42 L. Ed. 215, the court made 
the following significant statement: 
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"The fundamental conception of a court of jus- 
tice is condemnation only after hearing. To say 
that courts have an inherent power to deny all rights 
to defend an action and to render decrees without 
any hearing whatever is in the very nature of things 
to convert the exercising such authority into an jin- 
stitution of wrong and oppression and hence strip it 
of that attribute of justice upon which the exercise 
of judicial power necessarily depends." 


The appellants’ contention that appellees are not enthtted to relief 
because of the one-year limitation of F. R.C. P. 60(b) (1) is without 
merit. The controlling provisions of this rule are 60(b) (4 and 6). 

| 


respectfully urge that the case of Klapprott v. United States, 335 U.S. 


601, clearly demonstrates that the default judgment is void for failure 
to hear evidence in support of judgment, under part 4 of the rule. Itis 
also urged that such extraordinary circumstances are presented as a 
result of failure to observe the rules governing default judgments that 
the provisions of part 6 of the rule are also applicable. In that case at 
page 609 the court said: | 


"Amended Rule 60(b) authorizes a court to iset 
aside a 'void judgment’ without regard to the limita- 
tion of a year applicable to motions to set aside on 
some other grounds. It is contended that this judg- 
ment is void because rendered by a District Court 
without hearing any evidence. The judgment is void 
if the hearing of evidence is a legal prerequisite to 
rendition of a valid judgment in denaturalization pro- 
ceedings." 





I 


The Court did not commit error in entering 
the order of December 6, 1956, which vacated | 


the default judgment of November 2, 1954. 


The appellants contend that Rule 15(a) governs motions. This 
contention is without force, F.R.C.P. Rule 15(a) relating to amend- 
ments specifically applies to pleadings and F.R.C.P. Rule 7(a) which 
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defines pleadings, excludes the motion as a pleading. Motions are 
covered by F.R.C.P. Rule 7(b). A motion is not a pleading. See: 
Bigelow v. R.K.O. Radio Pictures, 16 F.R.D. 15. 


The appellants contend that the amended motion to vacate default 
judgment which was filed October 18, 1956 should not have been consid- 
ered by the Court because (1) the original motion to vacate default judg- 
ment had been denied by implication and (2) that the amended motion 
was based upon the same state of facts as those present in the original 
motion and therefore leave of court was a condition precedent to filing 
the motion. These contentions are not sound, the original motion was 
in the alternative, i.e., to stay the issuance of the Writ of Assistance 
or Vacate Default Judgment. The Court granted the motion to stay the 
Writ of Assistance, from which the present appellant appealed to this 
Court and the action of the Court was affirmed, Case No. 13036. The 
Court did not rule on the Motion to Vacate Default Judgment; however, 
if there is any implication to be gathered from the Court's ruling, it 
would be in support of the appellees, as the Court stated in the order of 
November 9, 1955: 

". . . and it appearing to the Court that there are 
substantial issues of both fact and law and that in 
connection therewith the defendants are entitled to 
a judicial determination thereof." 
This language clearly indicates that the Court believed that the issues 
of the case should be disposed of by trial and not by default proceedings. 


There is no such finality to rulings on motions as the appellants 
contend. The Supreme Court has said in Hill v. Wampler, 298 U.S. 460, 
80 L. Ed. 1283, and Denny v. Bennett, 128 U.S. 489, 32 L. Ed. 491, 
that "finality within the doctrine of res judicata does not attach to every 
ruling upon law made by a judge upon decision of a motion. Also In Re 
Walton, 116 F. 2d 110, the Court states, "Decisions on motions do not 
necessarily have force of res judicata, but courts have the discretion to 
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permit a second application. The Court acted within its discretion 
in entertaining the amended motion to vacate default judgment, and the 
court's action should be sustained unless a clear abuse of discretion 
can be exhibited." No decision was made on the motion to vacate the 
default judgment prior to the action of Judge Matthews on December 6, 
1956. i 

Furthermore, when this case was being argued before this Court 
in Case No. 13, 036 on the appeal from the order vacating the Writ of 
Assistance, the Court inquired of counsel whether the question of the 
default judgment was before the Court, and counsel for the appellant and 
the appellees agreed that the only question before the Court for its rul- 
ing was the order which vacated the Writ of Assistance ane this was 
the only point argued on appeal. 





The appellants urge that the judgment vacating the default judgment 
is erroneous because the Court did not direct that testimony be taken in 
support of the motion to vacate default judgment. We do not believe 


that the rule of the Klapprott and Ackerman cases apply in this situation. 
Appellants completely ignore the fact that they failed to give notice 
required by Rule 55(b) (2) before taking the default judgment. This 
Situation was not present in either the Klapprott or Ackerman cases. 





In the Klapprott case, the defendant did not file an answer, and had not 
appeared in the action; consequently, he was not entitled to notice under 
Rule 55 (b) (2); in the Ackerman case the defendant filed an answer and 
appeared at the hearing. The judgment which he sought to have vacated 
was not a default judgment. We believe our caseis distinguished from 
the Klapprott and Ackerman cases by the appellants’ failure to give 
notice of application for default judgment and consequently the rule of 
those cases with regard to taking testimony in support of motion to 
vacate does not apply. 
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CONCLUSION 


We respectfully contend that the default judgment was improvi- 
dently entered, that the appellees were denied due process of law and 
the judgment is void, and that the court acted properly in vacating the 
default judgment and in directing that the issues of law and fact should 
be judicially determined. 


We urge affirmance of the judgment vacating the default judgment 
and that the case be remanded to the District Court for trial upon its 
merits. 

Respectfully submitted, 
GEORGE A. PARKER 
BARRINGTON D. PARKER 


1130 6th Street, N. W. 
Washington, D. C. 


HORACE O. POLLARD 


912A Fifth Street, N. W. 
Washington, D. C. 


Attorneys for Appellees. 
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(i) 


APPELLANTS' STATEMENT OF QUESTIONS PRESENTED 


The Court below Erred as Follows: 


1. In its failure to rule as a matter of law that the Appellees' 
designated Amended Motion to Vacate Default J udgment was filed 
without Court and statutory authority. | 


2. In its failure to rule as a matter of law that the issues raised 
in the said designated Amended Motion were precluded under the Order 
of the District Court dated November 9, 1955, under the doctrine of 
Res judicata. : 


3. In its failure to recognize and rule that the District Court was 
without jurisdiction to grant Appellees any relief under grounds (1), (2), 
or (3) of Rule 60(b) of the Federal Rules of Civil Procedure. 


4. In its failure to recognize and rule that the Appellees did not 
present a case justifying the application of said Rule 60(b)(6), and that 
Appellees designated Amended Motion was not filed within a reasonable 
time as provided under said rule 60(b)(6). : 


5. In the issuance of its Order dated December 6, 1956, vacating 
Appellants’ default judgment entered November 2, 1954. 





JURISDICTIONAL STATEMENT 
STATEMENT OF THE CASE 
STATUTES AND RULES INVOLVED 
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Introductory 
I. Appellees Failed to Obtain Leave of Court 
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UNITED STATES COURT OF APPEALS 
? For The District Of Columbia Circuit 


No. 13,709 


CHARLES STEVENSON, ET AL., 
Appellants, 


Vv. 
RICHARD REED, ET AL., 


Appellees. : 


APPEAL FROM THE UNITED STATES DISTRICT court 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 


The jurisdiction of the Court is invoked under 65 Stat. 726, 28 
U.S.C. 1291, 1952 Edition, to review the judgment of the District 
Court in this proceeding. The Court below vacated Appellants' default 
judgment entered November 2, 1954, and entered its Order to that effect 
under date of December 6, 1956, from which final Order this appeal 
is prosecuted. 





2 
STATEMENT OF THE CASE 


The Appellants filed their complaint in the Court below in Civil 
Action No. 1996-53, to quiet title to Real Estate and praying among other 
things for the removal of Appellees from the occupancy of lots 14 and 15 
in Square 5334 and that title to said Real Estate be quieted in Appellants. 
To this complaint the Appellees reasonably filed their answer denying all 
material allegations of the complaint and asserting title in Appellee, 
First Baptist Church of Marshall Heights, a corporation. Issues were 
accordingly joined. 


On October 20, 1954, notices of pretrial were mailed to all of the 
parties to the litigation. On October 28, 1954, pursuant to the said pre- 
trial notices Counsel for Appellants and defendant, American Security 
and Trust Company, appeared for pretrial of the issues raised by the 
pleadings. Neither Appellees nor their counsel appeared for said 
pretrial. Upon pretrial the pretrial judge dismissed the complaint against 


the American Security and Trust Company and directed that a default 


judgment be entered against the Appellees. Accordingly, a default 
judgment was entered in favor of the Appellants and against the Appellees, 
on November 2, 1954. That thereafter the Appellees taking no action 

to set aside the default judgment, the Appellants thereupon on the 5th 

day of November, 1955, a year and three days after the entry of the 
default judgment, applied for and obtained a Writ of Assistance, pursuant 
to Rule 70 of the Federal Rules of Civil Procedure. Thereafter the 
Appellees filed their Motion to Vacate the Default J udgment or in 

the alternative stay the Writ of Assistance. On November 9, 1955, the 
District Court entered an Order Vacating the Writ of Assistance, but 
failed to disturb the default judgment. From the Order Vacating the Writ 
of Assistance the Appellants prosecuted an appeal to this Court in No. 
13,036. This Court in a per curiam opinion held that the vacating of 

the Writ of Assistance did not constitute an abuse of discretion on the 
part of the District Judge. The said opinion is reported in 98 U.S. App. 
D. C. 262, 235 F. 2d 21. 
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Thereafter, on the 28th day of September, 1956, Appellants filed 
their complaint for Declaratory Judgment in C. A. No. 3965-56 to con- 
strue the effect and scope of the default judgment, and on the 18th day 
of October, 1956, the Appellees filed in Civil Action No. 1996-53, 
what they designated as an amended motion to vacate default judgment. 

No leave of Court was sought nor obtained for the filing of the said desig- 
nated amended motion to vacate default judgment. Thereafter, Appellees 
filed their motion for Summary Judgment against the Appellants’ com- 
plaint for Declaratory Judgment, which came on for hearing before 

Judge Matthews. The said Judge continued the motion. That thereafter 
the Appellees' designated Amended Motion to vacate default judgment came 
on for hearing before Judge Matthews on the 29th day of November, 1956, 
and after argument thereon the said judge took the matter under advise- 
ment and on the 6th day of December, 1956, entered an Order Vacating 
the said Default Judgment. It is from this final = Vacating the 
Default Judgment that this appeal is taken. 


STATUTES AND RULES INVOLVED 


Federal Rules of Civil Procedure Involved 
Rule 60 (b) Provides: 


(b) Mistakes; Inadvertence; Excusable Neglect; Newly 
Discovered Evidence; Fraud, etc. On motion and 
upon such terms as are just, the court may relieve a 
party or his legal representative from a final judgment 
order, or proceeding for the following reasons: 

(1) mistake, inadvertence, surprise, or excusable 
neglect: (2) newly discovered evidence which by due 
diligence could not have been discovered in time to 
move for a new trial under Rule 59 (b); (3) fraud 
(whether heretofore deno minated intrinsic or extrin- 
sic), misrepresentation, or other misconduct of an 
adverse party; (4) the judgment is void; (5) the judg- 
ment has been satisfied, released, or discharged, or 
a prior judgment upon which it is based has been re- 
versed or otherwise vacated, or it is no longer equit- 
able that the judgment should have prospective appli- 
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cation; or (6) any other reason justifying relief from 
the operation of the judgment. The motion shall be made 
within a reasonable time, and for reasons (1), (2), 

and (3) not more than one year after the judgment, 

order, or proceeding was entered or taken. A motion 
under this subdivision (b) does not affect the finality 

of a judgment or suspend its operation. This rule 

does not limit the power of a court to entertain an inde- 
pendent action to relieve a party from a judgment, order, © 
or proceeding, or to grant relief to a defendant not 
actually personally notified as provided in Title 28, 

U.S. C., Section 1655, or to set aside a judgment for 
fraud upon the court. Writs of coram nobis, coram 
vobis, audita querela, and bills of review and bills 

in the nature of a bill of review, are abolished, and 

the procedure for obtaining any relief from a judgment 
shall be by motion as prescribed in these rules or by an 
independent action. As amended Dec. 27, 1946; Dec. 
29, 1948, eff. October 20, 1949. 


Rule 5 (b) Provides: 


(b) Same: How Made. Whenever under these 
rules service is required or permitted to be made 
upon a party represented by an attorney the service 
shall be made upon the attorney unless service upon 
the party himself is ordered by the court. Service 
upon the attorney or upm a party shall be made by 
delivering a copy to him or by mailing it to him at 
his last known address or, if no address is known, 
by leaving it with the clerk of the court. Delivery 
of a copy within this rule means: handing it to the 
attorney or to the party; or leaving it at his office 
with his clerk or other person in charge thereof; 
or, if there is no one in charge, leaving it in a con- 
spicuous place therein; or, if the office is closed 
or the person to be served has no office, leaving it 
at his dwelling house or usual place of abode with 
some person of suitable age and discretion then re- 
siding therein. Service by mail is complete upon 
mailing. 


Rule 55 (b) Provides: 


(b) Judgment. Judgment by default may be entered as 
follows: 


(1) By the Clerk. When the plaintiff's claim 
against a defendant is for a sum certain or for a sum 
which can by computation be made certain, the clerk 
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> upon request of the plaintiff and upon affidavit of 
the amount due shall enter judgment for that amount 
and costs against the defendant, if he has been de- 
faulted for failure to appear and if he is not an in- 
fant or incompetent person. 


(2) By the Court. In all other cases the 
party entitled to a judgment by default shall apply 
to the court therefor; but no judgment by default 
shall be entered against an infant or incompetent 
person unless represented in the action by a general 
guardian, committee, conservator, or other such 
representative who has appeared therein. If the 
party against whom judgment by default is sought 
has appeared in the action, he (or, if appearing by 
representative, his representative) shall be served 
with written notice of the application for judgment 
at least 3 days prior to the hearing on such applica- 
tion. If, in order to enable the court to enter 
judgment or to carry it into effect, it is necessary 
to take an account or to determine the amount of 
damages or to establish the truth of any averment 
by evidence or to make an investigation of any other 
matter, the court may conduct such hearings or order 
such references as it deems necessary and proper 
and shall accord a right of trial by jury to the parties 
when and as required by any statute of the United 
States. | 

Rule 77 (d) Provides: 


(d) Notice of Orders or Judgments. Imme- 
diately upon the entry of an order or judgment the 
clerk shall serve a notice of the entry by mail in 
the manner provided for in Rule 5 upon every party 
affected thereby who is not in default for failure to 
appear, and shall make a note in the docket of the 
mailing. Such mailing is sufficient notice for all 
purposes for which notice of the entry of an order 
is required by these rules; but any party may in 
addition serve a notice of such entry in the manner 
provided in Rule 5 for the service of papers. Lack 
of notice of the entry by the clerk does not affect 
the time to appeal or relieve or authorize the court 
to relieve a party for failure to appeal within the time 
allowed, except as permitted in Rule 73 (a). As 
amended Dec. 27, 1946, eff. March 19, 1948. 





6 
Local Rules of the District Court 
Rule 12 (b) Provides: 


Failure to Appear. If any party fails to 
appear when an action is reached in the regular 
call of the daily pre-trial calendar, the pre- 
trial judge may act as in case of non-appearance 
for final trial. 


Rule 14 Provides: 


(a) When no Response by any Party. When 
an action is called for trial and no party responds 


the Court may dismiss the same. 


(b) When No Response by Party Seeking Relief. 
If a party seeking affirmative relief fails to respond 
an adversary may have the claim dismissed or have 
a trial. 


(c) When No Response by Party Against Whom 
Relief Sought. If a party against whom affirmative 
relief is sought fails to respond his adversary may 
have a trial, or may have judgment entered without 
trial when the claim is for a sum certain or fora 
sum which can by computation be made certain, 
upon the filing of an affidavit of the amount due. 


(d) Engagement by an Attorney in another 
Court (except the Supreme Court of the United 
States and the United States Court of Appeals for 
the District of Columbia) or in any division of 
this Court, will not be ground to postpone the trial 
of another case when such attorney is counsel of 
record in more than twenty-five cases in this Court, 
whether pending in the criminal division or on the 
general civil calendar, unless in civil cases con- 
sent of opposing parties is given. 


SUMMARY OF ARGUMENT 


I 


The Appellees failed to seek leave of Court before filing their 
Amended Motion to Vacate Default Judgment. Appellants contend that 
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under Rule 15 of the Federal Rules of Civil Procedure it was essential 
that leave of Court be sought and granted before an Amended Motion 
can be filed. Especially when such filing is effected over 11 months 
after denial by implication of the original motion. | 


II 


Appellants take the position that the Appellees having litigated the 
grounds of their Amended Motion before Court below on November 9, 
1955 and before this Court in No. 13,036, were barred from relitigating 
the same grounds intheir Amended Motion on December 6, 1956. 


III 


The Appellees do not present a case of extraordinary circumstances 
as required by the decision of the Supreme Court in the case of 
Ackerman vs. United States, 340 U.S. 193,715. Ct. 209. That Appellees 
are not entitled to the protection of Rule 60 (b). | 


IV 


That the judgment of the Lower Court failed to follow the pro- 
cedure set out in the case of Klapport vs. United States, 336 U.S. 942. 
That the Lower Court exceeded its jurisdiction in vacating the default 
judgment 23 months after its entry. 3 


ARGUMENT 
Introductory 


At the outset of this argument Appellants pequest this Court to 
take judicial notice of such portions of the record and br iefs of the 
respective party litigants filed in this Court in No. 13,036 heretofore. 

It may be noted that the Appelles in their brief filed in No. 13,306 
urged upon this Court substantially the same arguments that they 
presented first before Judge Schweinhaut on November 9, 1955, and 
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Judge Matthews on November 29, 1956, in their effort to have vacated 
the default judgment. 


I 


APPELLEES FAILED TO OBTAIN LEAVE OF COURT 
TO FILE THE DESIGNATED AMENDED MOTION 


Rule 15 (a) of the Federal Rules of Civil Procedure provides in 
part as follows: "A party may amend his pleading once as a matter of 
course at any time before a responsive pleading is served or, if the 
pleading is one to which no responsive pleading is permitted and the action 
has not been placed upon the trial calendar, he may so amend it at 
any time within 20 days after it is served. Otherwise a party may amend 
his pleading only by leave of Court or by written consent of the adverse 
party..." 

There can be no question of a Motion being classed as a plead ng 
within the meaning of the above quoted rule. The Courts in construing 
the said rule have held that failure to obtain leave of Court is fatal. See 
Fern vs. United States, 1954, 9 Cir., 213 F. 2d 674, Fedderson Motors 
vs. Ward, 1950, 10 Cir., 180 F. 2d 519, and Hale vs. Morgan, D. C. 
il., 91 F. Sapp. i. 


The said designated Amended Motion of the Appellees is nothing more 
than a renewal of their Motion to Vacate Default Judgment filed November 
9, 1955. When the Amended Motion is based upon the same state of facts 


that obtained in the original Motion leave of Court was a condition prece - 


dent at common law. In the case of A. B. Dick Co. vs. Wickelman, 

C. C., 8. D., N. Y., 1901, 109 F. 81, the Court said: "The proceeding 
of the defendant, however, renewing an application already denied, without 
leave of the Court first obtained, is outrageously vexatious to his ad- 
versary, and it would seem that a time has come when some Action 

should be taken by the Court to prevent the continued presentation of 
frivolous applications." 
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It has been held that the determination of a Motion is not always 
expressed, but may be implied, and that the entry of an Order inconsis- 
tent with granting the relief sought isa denial of the Motion. See, 

Mosier vs. Federal Reserve Bank of New York, 1942, 4 Cir,,, 192 F. 

2d 710, 712, Lang vs. San Francisco, 71 Col. 491, 12 P. 306, Shepard vs. 
Odgen, 3 Ill 257, Blemel vs. Shattuck, 133 Ind. 498, 33 N.E. 277, and 
Pilant vs. Hirsch, 14.N.M. ll, 88 P. 1129. The Appellees' Motion to 
vacate default judgment or in the alternative to stay the Writ of Assistance 
falls within the rule stated above inasmuch as the Lower Court vacated 


the Writ of Assistance and granted no further relief under said Motion 


dated November 9, 1955. 


Il 


THE JUDGMENT OF THE LOWER COURT RESTS UPON ISSUES 
THAT ARE RES JUDICATA . 


The record before this Court shows that the issues, that were 
presented to the Court below in the designated Amended Motion, and of 
necessity formed a basis for the Lower Court's judgment, were implicit 
in the decision of the Lower Court vacating the Writ of Assistance under 
date of November 9, 1955, and likewise implicit in the decision of this 
Court in No. 13,036. Appellants use the word "implicit", advisedly, 
inasmuch as Appellees' argument was substantially the same throughout. 


In the light of Appellees' recurring position, and grounds therefor, 
Appellants invoke the doctrine of Res Judicata. It is the position of 
Appellants that the Lower Court's judgment dated December 6, 1956, was 
a review and reversal of the Order of the District Court dated November 
9, 1955. A District Court Judge is without power to reverse an Order 
entered by another District Court judge involving the same parties and 
same subject matter. This principle of law was fully explored by Justice 
Brandeis, in American Surety Co. vs. Baldwin, 287 U.S. 156, 53S. Ct. 
98. In the case of In Re Walton Hotel, etc. vs. Walton Hotel Co. , 1940, 
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7 Cir., 116 F. 2d 110, 112, the Court said Courts have the power to 
prevent vexatious and repeated pleadings upon the same point and 
ordinarily exercise their discretion to preclude reagitation of the same 
question on the same state of facts. See also Munson Line vs. Green, 
6 F.R.D. 470, 474. 


? It is of much moment to the uniformity of the construction of 
the Federal Rules of Civil Procedure that Courts should struggle long and 
arduous before arriving at a conclusion that does violence to the rule 
itself. 


Iil 


THE JUDGMENT OF THE: LOWER COURT CONTRAVENES 
RULE 60 (b) OF THE FEDERAL RULES OF CIVIL PROCEDURE 


(A) The extensive revision to which the Federal Rules of Civil 
Procedure underwent in 1946, and particularly Rule 60 (b), was in order 
to correct existing hardships and inequities in the operatim of said sub- 
division. 

(B) It may be remembered that the Advisory Committee, in its 
April 1937 draft, moved nearer to the adoption of Section 473 of the 
California Code of Civil Procedure, except as to the addition of certain 
Saving provisions. Accordingly, the only stated basis in original 
Rule 60 (b) for relief by Motion was that the judgment, order or 
proceeding had been taken against the moving party through "his 
mistake, inadvertence, surprise, or excusable neglect." The saving 
provisions that were added set forth in the last sentence of the rule which 
reads as follows: "This rule does not limit the power of a Court (1) 
to entertain an action to relieve a party from a judgment, order or proceed- 
ing, or (2) to set aside within one year, as provided in Section 57 of the 
Judicial Code, U.S.C., Title 28, Sec. 118, a judgment obtained against 
a defendant not actually notified." 
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The first saving clause was construed to preserve not only the inde- 
pendent action in equity to enjoin the enforcement of a judgment or other- 
wise obtain relief, but also the old common law remedy. The relief 
obtainable by the foregoing remedies was shrouded in much uncertainty 
and the practice was not stated in the Federal Rules. The salient 
changes effected by the 1946 amendments were the abolition of the Writs 
of Coram Nobis. Audita Querela and Bills of Review and Bills in the 
Nature of Bills of Review. The substituted remedy was by Motion or 
by independent suit. | 

Under the original subdivision (b) the maximum time allowed a 
movant for relief was 6 months, which was found to be inadequate by the 
Committee, and as a result thereof the 1946 amendments extended the 
time in which relief may be sought from a final judgment to one year. 

The one year limitation being applicable to classes, (1), (2), and 
(3) under said subdivision (b). The Committee in its wisdom did not deem 
it advisable to make any further change in the one year time limit. 
Therefore, as to these three classes, the one year provision is jurisdic- 
tional and a party who permits a judgment to stand against him beyond the 
expiration of one year has no remedy under Rule 60(b), classes, (1), 

(2), and (3). See Gilmore vs. Hinman, 89 U.S. App. 'D. C. 165, 191 
F. 2d 652, and Holden vs. Peters, Mu. App., D. C. (1955), 116 A. 
2d 155. ! 


(C) Inasmuch as the Lower Court was without jurisdict ion to vacate 
the default judgment under classes, (1), (2), and (3) of Rule 60(b), we 
must look to Rule 60(b) (6) to determine whether the Appellees des ignated 
amended Motion presented such a case that entitled them to relief under 
Rule 60 (b) (6). The Appellees designated amended Motion to Vacate 
Judgment was filed more than 2 years after the entry of the default judg- 
ment, and almost a year after the original Motion had been filed and dis- 
posed of. In Mosier vs. Federal Reserve Bank of New York, Supra, held 
that where a party, though participating in an appeal, but fails to protect 
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its rights in conformity with the rules, the Court of its own Motion 
would notice the jurisdictional defect and act accordingly. 


Let us then analyze the Appellees’ position in the light af 
reasonableness and alertness. They admit that they knew on Novemter 8, 
1955, that there was a default judgment. They filed a Motion to Vacate 
the Default Judgment or in the alternative to stay the Writ of Assistance 
on November 9, 1955, and while they were successful in vacating the 
Writ of Assistance, they failed to prosecute an appeal from the Court's 
failure to vacate the default judgment. The Appellees permitted almost a 
year to expire between the time the Writ of Assistance was vacated and the 
time that they filed their designated amended Motion. The question 
therefore arises as to whether the action of the Appellees can be con- 
sidered commenced within a reasonable time as contemplated under 
Rule 60(b) (6). 


This Court said in the case of Gilmore vs. Hinman, 89 U. S. App. 
D.C., 165, 191 F. 2d 652, that sixteen months is not a "reasonable 
time" for Motion for Relief from Judgment on the ground that the Court had 
no authority to refer the matter to its auditor for an accounting, where 


no objection to the reference was made at the time, and an appeal had 


previously been noted but dismissed. 


It was said in Cromelin vs. Markwater, 181 F. 2d 948 5 Cir., 
1950, that a Motion for relief from a judgment must be made in a reasonable 
time, anda Motion to set aside a bankruptcy proceeding on the ground 
that they are void is not timely when made more than a year after the 
action had been taken, the moving party having had full knowledge of the 
proceeding for that period. 


In the case of Albion-Idaho Land Co. vs. Adams, D.C.D. 
Idaho, 58 F. Supp. 579, the Court said a party seeking relief from a 
judgment must show freedom from fault and negligence, that negligence 
and laches will bar his right to relief. 
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In Morse, etc., vs. Steccone, 205 F. 2d 244, 9 Cir., 1953, the 
9th Circuit held that a Motion filed 22 months after entry or original 
judgment was not filed within a reasonable time. 


This Court in two recent decisions has indicated a definite trend 
against laxity and dereliction. Thus, in the case of Jurin vs. 
Wiltshire Parkway, Inc., 1956, 238 F. 24263, _ U.S. 
App. D.C. , where a period of 16 months had elapsed 
before the movant sought to have the judgment vacated, the Court said: 
"The Court was clearly right, in substance though not in terms, 
Appellant is claiming that her counsel's neglect to make timely attack 
by appeal or otherwise upon the Order of May 5, 1954, was excusable. 
But (1) no excuse is shown; (2) Rule 60(b) Fed. Rules Civ. Proc. 28 
U.S.C.A. requires Motion for Relief from a Judgment or Order because 
of mistake, inadvertence, surprise, or excusable neglect, to be made 
within one year, and (3) Rule 60(b) all Motions for relief from a judgment 
or order to be made within '"'a reasonable time." Likewise in the Jurin 
case, as in the instant appeal, the Movant advanced the excuse that he did 


not receive any notification from the clerk that the Order was signed. 


In the case of Mayfair Extension vs. Warren E. Magee, No. 13, 319 
decided February 21, 1957, by this Court, U.S. App. D.C. 
F 2d ___, the Movant 
waited over ll months but less than 12 months before filing his Motion 
to Vacate Default Judgment, and this Court affirmed the Lower Court's 
refusal to set aside the judgment. : 


The construction of Rule 60(b) (6) was considered at length by the 
Supreme Court in the case of Klapport vs. United States, 335 U.S. 601, 
69S. Ct. 384, where the High Court's judgment reversed and remanded 


to the District Court with instructions to set aside the judgment by default 
and grant the petitioner a hearing on the merits. Upon a rehearing, 
however, 336 U.S. 942, the Supreme Court modified its original decision 
as follows: "Is amended to read: the Judgment of the Court of Appeals 
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is reversed and the cause is remanded to the District Court with direction 
to receive evidence on the truth or falsity of the allegations contained in 


petitioner's petition to vacate the default judgment entered in the de- 


naturalization proceedings. "" The case was remanded and pursuant 

to the remand pretrial hearings were on June 13, 14, 1949, resulting in 
certain stipulations. Trial was held June 15 and 16, 1949, at which the 
Court heard the testimony of 22 witnesses and thereafter denied the 
petition to set aside the default judgment. See 9F R.D.282. This 

finding and ruling of the District Court was affirmed in Klapport vs. 
United States, 1950, 3 Cir, 183 F. 2d 474. The Supreme Court has shown 
by its decision in Ackermann vs. United States, 340 U.S. 193, 71S. 

Ct. 209, that only the extraordinary circumstances will entitle a Movant 
to relief under Rule 60 (b) (6). 


It is therefore evident that Appellees have failed to present such a 
case that warrants the application of Rule 60 (b) (6). 


IV 
THE JUDGMENT OF THE COURT DATED 
DECEMBER 6, 1956, IS ERRONEOUS 


The Appellees have raised the same issue three times, that is 
they have championed the position that they received no notice of the 
pretrial hearing which was held October 28, 1954. They have argued 
from this issue that the default judgment denied them due process of law, 
that District Court Rules 12(b) and 14(i) were abridged; and that rules 
5, 55(b) and 60(b) of the Federal Rules of Civil Procedure were violated. 
The above argument was embraced in pages 3, 4,5 and 6 of Appellees' 
Brief filed in this Court in No. 13,036. The said grounds were embedded 
in their designated Amended Motion to Vacate Default Judgment filed 
in the Court below October 18, 1956. 


The Lower Court, in vacating the default judgment, declined to 
follow the course chartered by the Supreme Court in the case of Klapport 
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vs United States, 336 U.S. 942. There the Court remanded the case for 

a determination of the truth or falsity of the issues raised by the petitioner 
in his petition to set aside the default judgment. The second circuit 

dealt with the question at length in United States vs. Karahalias, first at 
205 F. 2d 331, and upon rehearing, 205 F. 2d 334. _ 


The record before this Court contains an affidavit from Richard L. 
Collins, Assignment Commissioner of the District Court, under date 
of April 9, 1956, in which he said: "He was certain that his office 
mailed to each attorney of record in the above entitled cause, a pretrial 
notice before Judge McGuire on October 20, 1954, advising each of 
them, that said cause would be pretried before J udge McGuire on October 
28, 1954."" Weighed against this statement of the Assignment Commiss- 
ioner was only the assertion of counsel for Appellees that he did not 
receive the notice. However, Appellees had failed to appear at pretrial 
and they were not entitled to the benefit under Rule 5 of the Federal 
Rules of Civil Procedure, because Subsection (a) of said rule states: 


"but no service need be made on parties in default for failure to appear..." 


Appellees could not say that they were protected under Rule 
55(b), inasmuch as the default in question was not entered under Rule 55, 
but instead it was entered pursuant to an Order of the pretrial Judge under 
Rule 12 (b) of the Local Rules of the District Court for failure of the Appellees 
ti appear as provided in said rule and to the extent that said rule 
carries over into local Rule 14 of said District Court. Rule 55 was in 
no respect involved, hence its operation was inapplicable. 


The judgment of the Lower Court completely disregarded the 
affidavit of Commissioner Collins and proceeded to vacate the default 
judgment on the bare allegation set forth in Appellees motion filed 
October 18, 1956. The 3rd Circuit has held this to be error. In the case 
of Federal Deposit Ins. Co. vs. Alker, 1956, 3rd Cir., 234 F. 2d 113, 





Judge Maria, speaking for the Court, and where facts were considerably 
similar, said: "Here the allegations which the defendants made in support 
of their Motion were strongly controverted by the use plaintiffs in their 
answer both in fact and in law. Issues were thus raised by the Motion 
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and answer which Judge Welch was required to resolve by receiving 
evidence and making findings with respect to the facts alleged in the 
defendant's Motion, including the nature of the testimony which the 
proffered witnesses will give ata new trial if granted, and by stating his 
conclusion of law as to the relevancy of that testimony to the issues in- 
volved in the suit and as to whether the facts as found make out a case for 


a 
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extraordinary relief under Clause 6 of Rule 60(b)." 


The learned Judge further stated: "Obviously such a determination 
could only be made after a full hearing in the District Court at which 
the defendants have an opportunity to produce their witnesses and the 
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use plaintiffs their rebutting witnesses. We, therefore, intimate no 
opinion as to whether we think the defendants can make a case under 
Clause 6. We are clear, however, that the use plaintiffs are entitled j 
to retain the full benefit of their Judgment until the defendants have 
established by satisfactory evidence that they are entitled under Rule 60(b) 
to relief therefrom.""' (Emphasis supplied). The opinion concluded with 
the summary that Judge Welch had exceeded his jurisdiction and the 

Writ of Mandamus was issued accordingly. 


The decision of the third circuit taken together with the modified 
Klapport, and Ackerman cases of the Supreme Court, Supra, make it “< 
clear that the Court below should at least have taken testimony and 
accorded the Appellants the right of controversion and cross-examination 
before arriving at any decision on the designated Amended Motion of 
the Appellees. | 


CONCLUSION 


While it is conceded that no doctrine of "laissez-faire" can be * 
expected to prevail in the construction of Rule 60(b) (6), for if such 
were true the Clause "within a reasonable time" would become the 
equivalent of "Stare Decisis", yet when a deepened and viable construc- 
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tion has been given to Clause (6) of said rule by the high court of the 
land, logic and reason impel that this Court should direct its powers 
against pragmatic distortion, and in line with that construction adducible 
from the circumstances of the case. It is in this light that the 
Appellants urge a reversal of the judgment below with appropriate in- 
structions. | 


Respectfully submitted, 


EVERETT L. EDMOND 
1510 - 9th Street, N. W. 
Washington, D. C. 


Attorney for Appellants 
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JOINT APPENDIX 


[Filed May 2, 1953] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Charles Stevenson 
4906 "B" Street, S.E. 


Heyward Burrell 
4920 "B" Street, S.E. 


and 


Frank Harley 
5010 "B" Street, S.E. 
Washington, D.C. 


Plaintiffs 
vs. 


American Security & Trust Co., 
a corporation 
Northeast Branch, 8th & H Sts., N.E. 


2. Lacell Tucker 
5333 B St., S.E. 


Richard Reed 
912 C Street, S.E. 


James E. Worthy 
9399 B St., S.E. 


Arthur Page 
4725 B St., S.E. 


William Alston 
5023 A St., S.E. 


Daniel Tyler 
712 Division Ave., N.E. 


Lofton Lee 
4931 Astor Place, S.E. 
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9. Major L. T. Austin 
9025 A St., S.E. 


10. First Baptist Church of 
Marshall Heights, a corporation 
00th & BSts., S.E. 

Washington, D.C. 


Defendants 


COMPLAINT TO QUIET TITLE TO REAL ESTATE, FOR 
INJUNCTION, AND OTHER RELIEF 


1. The jurisdiction of the Court is evoked under Title 11, Section 
306 of the D. C. Code, and by virtue of the general equitable jurisdiction 
of the Court inherent in its creation. 

2. The plaintiffs Stevenson and Burrell are citizens of the United 
States, residents of the District of Columbia and bring this suit as the 


owners in fee simple of Lots 14 and 15 in Square 5334 and as representa- 


tives of a class so numerous as to make it impracticable to bring them 
all before the Court. Plaintiff Frank Harley is also a citizen of the 
United States, a resident of the District of Columbia and a member of the 
class mentioned above, and sues in his own right as a member wrongfully 
expelled from defendant church. 

3. Defendants, James E. Worthy, Lofton H. Lee, Major L. T. 
Austin, Daniel Tyler, Lacell Tucker, Richard Reed, William Alston, 
and Anthony Page, are citizens of the United States, residents of the 
District of Columbia, and are sued as incorporators, and members of 
the Board of Trustees of the First Baptist Church of Marshall Heights, 

a corporation. Defendant First Baptist Church of Marshall Heights is a 
| religious corporation organized under Section 29-601 et seq. of 
the D. C. Code, and is sued in its own right as such. Defendant Ameri- 
can Security and Trsut Company is a corporation engaged in the general 
banking business in the District of Columbia, and is sued as the bank in 
which the plaintiffs have deposited certain funds to the use and benefit 

of the First Marshall Heights Baptist Church. 
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4. That plaintiffs now, and for a long time hitherto have been the 
owners of lots 14 and 15 in square 5334. : 

9. That defendants, exclusive of American sie and Trust 
Company, claim and assert an interest in and to the above described 
real property adverse to the plaintiffs, and plaintiffs allege that the 
claims of said defendants are without any rights whatever, that said 
defendants have no estate, right title or interest in said property, or 
any part thereof. That said defendants are in possession of said proper- 
ty and plaintiffs are out of possession of same although rightfully en- 
titled to possession thereof. 

6. Plaintiffs allege that on the 18th day of August 1938, they were 
successful in founding the First Marshall Heights Baptist Church, with 
the above assistance of the late Rev. Dr. Lampkin. i That on said date C. 
Burrell was elected as the first clerk of said church, and the Rev. G. W. 
Williams was elected as the first pastor of said church. That on the 
30th day of September 1938, plaintiff Stevenson was elected as Chairman 
of the Deacon Board and plaintiff Burrell was elected Senior Deacon of 
said church. That on November 15, 1938, plaintiffs were elected 
members of the Board of Trustees of said church. Plaintiff Stevenson 
was also elected as treasurer of said church. That September 3, 1938, 
plaintiffs Stevenson and Burrell entered into a contract to purchase lot, 
15 in square 5334 out of their separate funds. That subsequently plaintiffs 
being moved by the devine association in spiritual covenant and a desire 
to promote the growth of said church, erected a house of worship on 
said lot. That because they had erected said house of worship on 
said lot they were able to enter into a contract on J uly 30, 1942 to 
purchase lot 14 in square 5334 at a reduced price out of their separate 
funds. . 

7. That after the erection of said house of worship as aforesaid, 
plaintiffs through expressed agreements and understanding permitted 
the said church to use and occupy said premises for the purpose of 
conducting therein religious services and carrying on the work of Christ 
Jesus. That it was further agreed and understood that said occupany 
of said church would continue so long as the plaintiffs Stevenson 
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and Burrell remained as members of the Deacon Board and Trustee 

Board of said church. That said conditions were impressed 
in order to secure the plaintiffs in their ownership of said premises. 
That the defendants, save and except the corporate defendant bank, well 
knowing each and all of the foregoing facts, thereby entered into a 
conspiracy to oust the plaintiffs from the Deacon Board and Trustee 
‘Board of said church and to remove plaintiff Stevenson from the office 
of treasurer of said church, and to withdraw the hand of fellowship 
from them and strike their names from the roll of membership, and 
to fraudulently deprive them of their property, and their property 
right in said church, and to destroy the entire value of plaintiffs' 
investments in said property and to force the plaintiffs to abandon or 
sell at a great sacrifice, their title, rights and interest in said property. 

That to that end and in furtherance of that purpose the said defendants 
connived and conspired each with the other to do and make pursuant 
to said conspiracy, the acts and things hereinafter consummated 

by them, and enumerated in Paragraph eight herein. 

8. Said defendants, on the 8th day of October 1951, proceeded 
to and did remove plaintiff Stevenson as treasurer of said church and 
proceeded to and did remove plaintiffs from the Trustee Board of 
said church. That said defendants did on the 7th day of April 1951 
join in a certificate of incorporation, in which the name of the said 
church was changed without the authority of the congregation of 
the church, or that the said defendants created a new church in the 
said certificate of incorporation by embracing therein the following 
named church: "First Baptist Church of Marshall Heights." That 
said defendants caused said certificate of incorporation to be notarized 
on the 14th day of January 1952 and recorded same in the Office of 
the Recorder of Deeds, D. C. on January 14, 1952. That said defendants 
caused the plaintiffs herein to be brought before the church on false 
charges, on the 16th day of June 1952, in violation of the laws of 
defendant church itself. That when plaintiffs appeared in person 
for trial of said false charges, there were also present the 66 
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persons whose names are subscribed to plaintiffs exhibit "A'', ready 


and willing to support the innocence of the plaintiffs; that these 66 
persons constituted more than a majority of the entire membership 

of the defendant church. That at the time of said meeting and proposed 
trial of the plaintiffs, the full membership of said church consisted of 
120 members. : 

That at the commencement of the hearing of the false charges, 
the pastor of said church who himself was a complaining witness, and 
who was the author of the the said false charges, proceeded to act 
as trial moderator. That his right to act in the capacities of Prose- 
cutor and Judge at the same time was questioned by the 66 persons 
whose names are subscribed to plaintiffs’ exhibit nA", That these 
said persons constituted a majority of the members present and 
voting. That thereafter the said 66 persons voted to remove the 
pastor as moderator and substitute in his stead an impartial modera- 
tor. That the said pastor realizing that he had been voted out as 
moderator, proceeded to adjourn the said meeting. That after the 
said 66 persons had left the church edifice, the said pastor summoned 
such of his supporters as were then available and reconvened the 
meeting and proceeded to oust the plaintiffs and their wives from 
membership in said defendant church, in the absence of plaintiffs, 
their wives and their said 66 supporters. All in violation of the By- 
Laws of said church and in violation of Hiscox's Directory, adopted 
for use by defendant church. : 

And the plaintiffs say that because of their illegal ouster as afore- 
said they, and each of them, have been embarrased, humiliated, and 
disqualified from receiving the hands of fellowship in any other Baptist 
Church, so long as their illegal and wrongful expulsion remains in 
force and effect. That iS because of the foregoing that they invoke 
the high and extraordinary jurisdiction of this Court to declare the 
said action of the defendants and defendant church null and void. That 
by declaring null and void the action of said defendants as aforesaid, 


plaintiffs and their wives will be free to join or found any other 
Baptist Church. : 
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9. That all of the foregoing acts of the said defendants were per- 
formed in furtherance of the aforesaid conspiracy. That it is apparent 
from the above allegations that the said defendants conspired to incorporate 
the church without the authority of the congregation. That at the time 
the certificate of incorporation was signed by said defendants the plain- 
tiffs were members of the Trustee Board and plaintiff Stevenson was 
Chairman of the Deacon Board and neither plaintiff had any knowledge 
of any action of the Trustee and Deacon Boards authorizing such incorpora- 


tion. 


10. That by reasons of the connivance and conspiracy of said 


defendants they have breached the conditions of their tenancy and oc- 
cupancy of said premises and have forfeited all rights to continue in 
possession of same, and ought and of right be compelled to vacate and 
remove themselves from said property of plaintiffs by approrpiate 
Order of this Court. 

11. Plaintiffs further allege that out of a membership of 120 
members of said Church, 66 of those members desire to remain with 
the unincorporated body under the original name, to wit, "First 
Marshall Heights Baptist Church."" That in support of this allegation 
plaintiffs attach hereto a photostatic copy of 66 members who have 
declared their convictions to remain with the plaintiffs and work for 
the spiritual growth of the aforesaid unincorporated church, and if 
necessary to found a new church in furtherance of the new covenants 
and two monuments of new dispensation. Said attached photostatic 
copy of names of said members is marked plaintiffs’ exhibit ''A'’ and 
made a part by reference. 

12. Plaintiffs say that there is now on deposit, in the American 
Security and Trust Company, Northeast Branch, 8th H Streets, N.E., 
as reflected by Savings account bank book no. 48852, the sum of 
$1,011.86. That said sum is deposited in the name of and to the 
use and benefit of the First Marshall Heights Baptist Church. That 
by right and in law the plaintiffs and the members whose names appear 
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in plaintiffs’ exhibit ''A" have a property right in the aforesaid 
$1,011.86. That the First Baptist Church of Marshall Heights, a 
corporation, came into existence on the 14th day of J anuary 1952, 
and that there is no provision in its charter that gives it any right 
or title to said deposit. That the said certificate of incorporation is 
void of any claim to any property belonging to the First Marshall Heights 
Baptist Church. That by reason of the foregoing this Court should pass 
an Order enjoining and restraining the defendant, American Security and 
Trust Company, a corporation, from paying out any part of said deposit 
to any person or corporation except the plaintiffs as Trustees of the 
First Marshall Heights Baptist Church, or as Trustees for the persons 
whose names and Signatures appear in plaintiffs’ exhibit "A", 

WHEREFORE, PLAINTIFFS PRAY: | 

1. That process issue against the defendants requiring them 
to appear on a day made certain to answer the exigencies of this com- 
plaint. | 

2. That the said title of said plaintiffs to lots 14 and 15, in square 
5334 be quieted by the Judgment of this Court as against each, every, 
and all claims of said interested defendants, and that each of them 
be perpetually enjoined and restrained from asserting any right, title 
or claim in and to said last mentioned property as ven as the im- 
provements erected thereon. | 

3. That said interested defendants be compelled by Judgment of 
this Court to vacate and remove themselves from the property of 
lots 14 and 15 in square 5334. : 

4. That SAID INTERESTED DEFENDANTS BE enjoined and 
restrained pendente lite and permanently from interfering with the 
plaintiffs and the persons whose names and signatures appear in 
plaintiffs' exhibit "A", in their form of worship under the name of 
the First Marshall Heights Baptist Church. And that the incorporation 
of defendant, First Baptist Church of Marshall Heights, in no wise 
abolished or affected the continued operations of the First Marshall 
Heights Baptist Church. 
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5. That this Court enter an Order enjoining and restraining, 
pendente lite and permanently, the American Security and Trust 
Company from paying any part of the $1, 011. 86 now on deposit in its 

bank to any person or corporation except the plaintiffs herein. 

6. That the Court pass an Order pendente and permanently, de- 
claring the action taken by defendants and defendant church on June 16, 
1952, expelling plaintiffs from said church, null and void. And thata 
preliminary injunction issue out of this Court to effectuate this purpose 
pendente lite. 

7. And for such other and further relief as to the Court may 
seem just and proper. 

/s/ Charles Stevenson 

/s/ Heyward Burrell 

/s/ Frank Harley 
Plaintiffs 


[VERIFICATION AND JURAT] 


[Filed July 22, 1953] 


ANSWER OF DEFENDANTS TWO (2) THROUGH NINE (9) 
INCLUSIVE 


1. The defendants admit the allegation of paragraph one of the 
complaint. 

2. The defendants, numbered two (2) through nine (9) inclusive, 
admit that the plaintiffs are residents of the District of Columbia and 
citizens of the United States; they deny every other material allegation 
contained in paragraph two of the complaint and further answering 
paragraph two, aver the fact to be that the said lots 14 and 15 in 
Square 5334 are owned in fee simple by the First Baptist Church of 





YY 


12 


9 
Marshall Heights, a religious corporation as shown by certified copies 
of the deeds hereto attached and exhibits one (1) and two (2). 

3. These defendants admit the allegations in paragraph three 
of the complaint, except that they deny that the plaintiffs have deposited 
certain funds to the use and benefit of the First Marshall Heights 
Baptist Church, which is now known as the First Baptist Church of 
Marshall Heights, one of the defendants herein; and the defendants 
deny that at the time of filing of the complaint herein; there was 
any money on deposit in the American Security and Trust Company 
to the credit of the First Marshall Heights Baptist Church, also known 
as the First Baptist Church of Marshall Heights, and further answering, 
aver that in pursuance of a Summary Judgment dated J anuary 5, 1953, 
in the Municipal Court for the District of Columbia, in the case of 
Richard Reed, Lacell Tucker, Jim Worthy, Arthur Page and William 
Austin, trustees of the First Baptist Church of Marshall Heights, 
plaintiffs, vs. Charles Stevenson and American Security and Trust 
Company, defendants, the money then on deposit in the name of the 
First Marshall Heights Baptist Church, also known as the First Baptist 
Church of Marshall Heights, the American Security and Trust Company 
did on April 23, 1953, pay to the order of said Reed, Tucker, Worthy, 
Page and Austin, as trustees of the First Baptist Church of Marshall 

Heights, also known as the First Marshall Heights Baptist 
Church, the full sum of $1,011.86, which sum was turned over to the 
said Church by the trustees before this complaint was filed. 

4. The defendants deny the allegation of paragraph four and aver 
the fact to be that the said lots 14 and 15 in Square 5334 were brought 
by the efforts and free will contributions of the members and friends 
of the church and that title to said property is in the First Baptist 
Church of Marshall Heights. 

5. Answering paragraph five, the defendants, Tucker, Worthy, 
Page, Alston, Tyler, Lee and Austin, deny that they claim or assert 
an interest in lots 14 and 15 in Square 5334, except any interest or right, 
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if any they may have as trustees and members of the defendant church; 
they deny that the plaintiffs or either of them have any right, title 
or interest in said property or any part of the same. They admit that 
the defendant church is in possession of the said premises and has been 





in possession of the same since 1938 as the owners thereof as shown 
by deeds. 

| 6. These defendants deny the implication that the plaintiffs were 
the founders of the Church. They admit that on to wit, the 18th day 

of August, 1938, the First Marshall Heights Baptist Church, also 
known as the First Baptist Church of Marshall Heights, was formerly 
recognized by a Council in the District of Columbia and that thereafter, | 
plaintiff Stevenson was elected by the Church as chairman of the Deacon 
Board and that Plaintiff Burrell was elected Senior Deacon and members 
of the board of Trustees of the church, and that plaintiff Stevenson was 
elected treasurer of the church. The defendants aver that the church 

at a business meeting on the 8th day of October, 1951, in the exercise 





of its right as a religious society, removed the plaintiffs and each 
of them from the office to which the church had previously elected 
them. These defendants deny each and every other allegation of para- 
graph six of the complaint. And for further answer to said paragraph, 
these defendants aver the fact to be that whatever contract, if any, 
they or either of the plaintiffs entered into regarding purchase of the 
said lots or the construction of a place of worship, they were at that « 
time officers or trustees of the church, acting on its behalf and ina 
fiduciary relationship for the church and cannot in good conscience, 
claim the church as their own property. 

7. These defendants deny each and every other material allega- 
tion in paragraph seven of the complaint and aver the fact to be that 
the allegations and claims of the plaintiffs are pure fabrications 
without any semblance of the truth and further, that the plaintiffs *» 
were not removed from office by the defendants herein, but by the 
church at one of its business meetings, on to wit, the 8th day of 
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October, 1951, and that the validity of such action of the church was 
adjudicated in this Court in Civil Action No. 4292- SL on the 4th day 
of December, 1951. 

8. These defendants are advised and believe i it is un- 
necessary for them to answer the allegation regarding the action taken 
by the church on October 8, 1951, and June 16, 1952, for the reason 
that such action of the church herein complained of is within the ex- 
clusive perogative and jurisdiction of the church and further that this 
Court has already passed upon the action of the church in the case 
of Frank Harley, Charles Stevenson and Heywood Burrell vs. Reed, 
Lacell Tucker, Jim Worthy, Arthur Page, William Alston, Daniel 
Tyler, Lofton Lee, et al Civil Action Number 4292-51, which case 
is hereby made a part of the answer by reference of the plaintiffs 
herein and prayed to be read and considered as a part hereof. 

And being further advised, these defendants however, deny each 
and every material allegation in paragraph eight of the complaint, 
except that they admit that the plaintiffs were removed from the offices 
held by them in the church, on October 8, 1951, and were duly ex- 
communicated from the church for conduct unbecoming christians, 
on June 16, 1952, and the defendants and each of them admit that the 
church has been duly incorporated, as the First Baptist Church of 
Marshall Heights, by which name it has been known we approximately 
fifteen years. i 

9. These defendants deny all of the allegations of paragraph nine 
of the complaint except that the plaintiffs were officers of the church 
until they were duly removed on October 8, 1951. : 

10. These defendants deny all of the allegations in paragraph ten, 
and aver the fact to be that the property is owned by the defendant 
church in fee simple and is occupied and used by it as a place of worship. 

11. Answering paragraph eleven, these defendants, have no 
sufficient knowledge of the desire of the alleged sixty-six members to 
remain with the unincorporated body under its original name and can 
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neither deny or admit the same, but in view of the fact that the plaintiffs 
have not been members of the defendant church for more than a 


year, this church would interpose no objection to their joining any 

other church they desire to join. These defendants deny that there is 

a church by the name of the First Marshall Heights Baptist Church, 
except the defendant church, which is also known by that name. These 
defendants aver that the defendant church, nor any of the other defendants 


have any desire to interfere with the plaintiffs in their desire "if 


necessary to found a new church in furtherance of the new covenant 

and the two monuments of new dispensation”, but in view of their 
apparent departure from the tenants and doctrines of the Baptist Church, 
and their uncontrolled tendency to stir up and maintain discension and 
continuous and malicious litigation, believe they should do so without 
further delay. These defendants specifically deny every other allega- 
tion of paragraph eleven, if in any way material to their defense. 

12. These defendants deny each and every allegation in paragraph 
twelve of the complaint and aver the fact to be that the money which 
was on deposit in the American Security and Trust Company belonged 
to and was paid to the defendant, First Baptist Church of Marshall 
Heights, also known as the First Marshall Heights Baptist Church, 
by order of a Summary judgment in the case of Reed, et al, vs. Stevenson 
and American Security and Trust Company, Municipal Court, for the 
District of Columbia, Civil Action Number M 19030-52. 

Defendants deny that the defendant First Baptist Church of Marshall 
Heights came into existence on the 14th day of January 1952, and aver 
the fact to be that it came into existence about fifteen years ago, during 
which time it has been known as the First Baptist Church of Marshall 
Heights and the First Marshall Heights Baptist Church. 

And further answering said paragraph, these defendants aver 
that in the suit filed by the plaintiffs herein against the same defendants 
herein, in the U.S. District Court for the District of Columbia, 

October 15, 1951, Civil Action No. 4292-51, the plaintiffs alleged that 
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the name of the church was the "First Baptist Church", which the defen- 
dants allege is the name as First Baptist Church, is in fact its correct 


and real name. i 

And further answering the complaint, the defendant First Baptist 
Church of Marshall Heights and the other defendants herein respectfully 
show to the Court that the plaintiffs' complaint is i merit for the 


following reasons, among others: 

1. That the plaintiffs are neither officers nor members of the 
defendant church and are therefore incompetent to maintain the so-called 
representative a action herein. | 

2. That their allegations regarding title to lots 14 and 15, are 
false and recklessly made and are unsupported by the deeds recorded 
in the office of the recorder of deeds for the District of Columbia in 
Liber 8149 at folio 23, in Liber 7913 at folio 550. 

3. That the matters and things alleged in the complaint herein 
are in substance, intent and fact, the same as those alleged, argued 
and urged by the plaintiffs herein, against the defendants herein in 
suits previously filed in this Court, Civil Action Number 4292-51 
and in the Municipal Court for the District of Columbia Richard Reed, 
et al, vs. Charles Stevenson, et al, Civil Action Number M 19030-52, 
and in the Municipal Court of Appeals Number 1321, Charles Stevenson, 
Appellant, vs. Richard Reed, et al, decided April 21, 1953, and the 
United States Court of Appeals in which an appeal to the United States 
Court of Appeals for the District of Columbia was ae the plaintiff 
Stevenson, on the 29th day of June, 1953. | 

4. That the allegations of the complaint regarding the name of 
the church and its incorporation are frivilous, contentious and without 
merit, and are repeatedly made and mischievously persisted in for 
the sole purpose of harrassing, annoying the defendants and other 
members of the church, without pursuing their remedy, if any they 
have, within the defendant church as provided for by the rules and 
regulations governing the church. | 
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And having fully answered the complaint, the defendants pray 
that the same be dismissed. 
OTHER DEFENSES 
i 
That the complaint fails to state a cause of action upon which the 
plaintiffs are entitled to recover either against defendants two (2) 


through eight (8), nor against Gefeumant nine (9). 


That the matters and things alleged in the complaint have been 
litigated prior to the filing of the complaint herein and are therefore 
res judicata. 

Il. 

That the plaintiffs are not members of the defendant church 
and are therefore in no position to challenge the right of the church 
to incorporate or its officers to cause it to be incorporated. 


FIRST BAPTIST CHURCH OF MARSHALL 
HEIGHTS 


By /s/ Lacell Tucker, Chairman of Board of 
/s/ Richard Reed at 

/s/ Lacell Tucker 

/s/ Jim Worthy 

/s/ Arthur Page 

/s/ William Alston 

/s/ Daniel Tyler 

/s/ Lofton Lee 

/s/ Major L. T. Austin 


[VERIFICATION] 


[JURAT] 


[CERTIFICATE OF SERVICE] 
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r 18 [Filed November 2, 1954] 
JUDGMENT 
> Upon consideration of the pleadings and the failure of Defendants 


two through ten inclusive, to appear, it is hereby the Court, this 
2nd day of November 1954, | 

ORDERED, DECREED AND ADJUDGED, That plaintiffs are 
given judgment by default against Defendants two through ten in- 
clusive. It is further ORDERED that the complaint against the 
American Security & Trust Company is dismissed with prejudice. 


/s/ Matthew McGuire 
JUDGE | 


19 [Filed November 9, 1955] 


MOTION TO VACATE DEFAULT OR STAY THE WRIT OF 
ASSISTANCE AND MOTION FOR A Teen RESTRAINING 
ORDER 


Come now the defendants, Reed, Tucker, Worthy, Page, Alston, 
Tyler, Lee, Austin, and the First Baptist Church of Marshall Heights, 
a corporation, through their counsel, and move the Court to vacate 





or stay the default judgment; the Writ of Assistance issued herein to 
enter a temporary order restraining and enjoining the plaintiffs and 
the United States Marshal in and for the District of Columbia from 
executing the Writ of Assistance heretofore entered in this proceeding 
on the 5th day of November 1955, and for reasons state to the Court 
as follows: | 

1. That the defendants, and each of them, ial the American 
Security and Trust Company and the First Baptist Church of Marshall 
Heights, a corporation, also known as the First Marshall Heights 
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Baptist Church and the First Baptist Church of Washington, D.C., 
are members and officers of the First Baptist Church of Marshall 
Heights, formerly an unincorporated religious society which was in- 
corporated in the District of Columbia on the 14th day of January, 
1952. 
. 2. That the First Baptist Church of Marshall Heights, a corpora- 

tion, is a religious corporation consisting of the membership d the 
First Baptist Church of Marshall Heights, also known as, the First 
Marshall Heights Baptist Church and the First Baptist Church of 
Washington, D.C., mentioned in the Deeds in Trust, to the plaintiffs, 
Charles Stevenson and Haywood Burrell. 

3. That the defendants, together with approximately three 
hundred persons, constitute the membership of the Church. That the 
church premises herein, lots 14 and 15, square 5334, were conveyed 
in trust to the plaintiffs, Stevenson and Burrell, as trustees for the 
First Baptist Church of Washington, D.C., and the members thereof, 

including the defendants, are rightfully occupying and using the 
same as a place of worship. 

4. That in paragraph four of the complaint herein filed, the 
plaintiffs allege as follows: "That plaintiffs now, and for a long time 
hitherto, have been the owners of Lots 14 and 15 in Square 5334."" This 
allegation is false in that the record shows that the plaintiff held 
the property in trust as trustees for the use and benefit of the defen- 
dants, (including the corporate defendant), who, with other members 
of the Church, are in possession of premises known as Lots 14 and 

15 in Square 5334. 

9. That counsel for the defendants herein were not notified 

and had no knowledge that the case was set for hearing on November 2, 
1954 or any other date; that counsel's office had not been alerted by 
the Assignment Commissioner's Office or otherwise notified that the 
case was Set for hearing in November of 1954 or at any other time. 
That counsel herein had no knowledge until November 8, 1955, that 
a default judgment was entered against the defendants. 
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6. That the execution of the Writ of Assistance herein would 
operate to disposses the defendant church and its members of the 
property held in trust by the plaintiffs, Stevenson and Burrell, for 
the use and benefit of the said church, in violation of its right to use 
and occupy the same. | 

7. In support of the instant motion, reference is made to the 
affidavits of George A. Parker, defendants Tyler and Austin as well 
as that of the pastor and trustees of the corporate defendant, namely, 
William Tyler, Henderson, Duckett and George Whitehead. 

8. And for such other reasons as may be urged upon the hearing 
of this matter. | 
Respectfully submitted, : 
/s/ George A. Parker 
/s/ Barrington D. Parker 
Attorney for Defendants © 


[CERTIFICATE OF SERVICE] 
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(Filed Nov. 9, 1955) 
AFFIDAVIT IN SUPPORT OF MOTION TO VACATE OR STAY 
THE WRIT OF ASSIS‘ TANCE 


DISTRICT OF COLUMBIA, SS: 

We, the undersigned, trustees and members of the First Baptist 
Church of Marshall Heights, a corporation, a/k/a, First Marshall Heights 
Baptist Church and the First Baptist Church of Washington, D. C., 
being first duly sworn on oath according to law depose and Say: 

That we are the duly elected trustees of the said Church and that 
the said First Baptist Church of Marshall Heights, a corporation, in- 
corporated on the 14th day of January, 1952, was formerly organized on 
or about the 18th day of August 1938 as the First Marshall Heights Baptist 
Church; that soon thereafter they began to buy on a written monthly 
contract the property which is the subject of this litigation. That it has 
poeen known as the First Baptist Church of Washington, D. C. and is the 
same religious society that was incorporated on the 14th day of January 
1952; that the said congregation has worshipped inand continuously occupied 
the said premises from the date of its organization; that the said religious 
society and church purchased Lot 15 in Block numbered 5334 in the sub- 
division known as "Marshall" from the Marshall Heights Land Company 
and that title to said property was taken in the name of Charlie Stevenson 
and Haywood Burrell, trustees of the First Baptist Church of Washington, 
D. C., and that in August of 1945 they took title to Lot 14 in Square 5334 
in the subdivision known as "Marshall" in the District of Columbia and 
that Charles Stevenson and Haywood Burrell were authorized and directed 
to take title to the property in their names, as trustees for the said 
church. 

That the present membership of the Church is approximately 
three hundred (300) persons, who regularly worship in said premises and 
are rightfully in possession of the same. 

That they began to build the church in January or February of 1940 
and that it was partially finished and occupied by this congregation on or 


about June, 1940, and they have made constant improvements thereon to 





the present time. | 
/s/ Henderson Duckett 


/s/ Daniel Tyler 


/s/ George Whitehead 


/s/ Major Austin 


[Filed November 9, 1955] : 
ORDER VACATING WRIT OF ASSISTANCE | 

This matter having come before the Court upon the motion of counsel 
for the defendants, Tucker, Reed, Worthy, Page, Alston, Tyler, Lee, 
Austin, and the First Baptist Church of Marshall Heights, a corporation, 
said motion seeking to vacate the Writ of Assistance heretofore entered 
in this proceeding on the 5th day of November, 1955; and upon considera- 
tion of the affidavits filed in support thereof, together with argument of 
counsel for both the defendants and plaintiffs; and it appear ing to the 
Court that there are substantial issues of both fact and law and that in 
connection therewith the defendants are entitled to a judicial determination 
thereof; and that should there be execution of the Writ of Assistance here- 
tofore entered the defendants would be deprived of such judicial determina- 
tion, it is by the Court, this 9th day of November, 1955, 
ADJUDGED AND ORDERED, : 
That the Writ of Assistance heretofore entered in this proceeding on the 
5th day of November, 1955, be and the same is hereby vacated. 


/s/ H. A. Schweinhaut 
Judge | 
(Certificate of Service) 
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(Filed Nov. 9, 1955) 
DISTRICT OF COLUMBL, ss: 

George A. Parker, being first duly sworn on oath according to law, 
deposes and states as follows: 

That he is the senior member of the firm of Parker and Parker 
and that he appears as attorney of record for the defendants herein as 
indicated by the pleadings herein filed; that although the record shows that 
a default judgment was entered herein against the defendants on the 2nd 
day of November, 1954, neither he nor anyone else in his office received 
any notice from the Assignment Commissioner's Office, or otherwise, for 
a hearing of any kind on November 2, 1954. 


3 Your affiant states that a copy of the default judgment entered by 
Judge McQuire on the 2nd day of November, 1954, was never mailed to 


any of the defendants or their affiant by the plaintiffs or their counsel, 
nor did the latter at any time advise this office of the same. 

That the first and only knowledge whatsoever your affiant received 
of the default judgment was that contained in a copy of the Writ of 
Assistance issued herein and first seen by this affiant on November 8, 
1955, after having been served on the 7th day of November 1955 upon several 
of the defendants by the U. S. Marshal. That a member of the firm of 
Parker and Parker, Miss Jeanne B. Miles, made an investigation on the 
records of the office of the Assignment Commissioner and was told by 
Miss Lewis of that office that the records covering the period of Novem- 
ber 2, 1954 had been destroyed and that it was improbable that a case 
filed on May 2, 1953 would come up for trial on November 2, 1954, and 
that in all probability the case was sent in for pretrial before Judge 
McQuire who, according to their records, was holding pretrial hearings, 
and further that sometimes when there are several attorneys representing 
a Side that they may overlook the sending of a notice to one of the 
attorneys and that they could not state whether or not they had sent a 
notice of the hearing on November 2, 1954 to this affiant or to this office. 
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Your affiant further avers that counsels for the plaintiffs, or either 
one of them, has or have at any time notified or advised him that the case 
was set for hearing on November 2, 1954, or that a judgment by default 
had been taken against the defendants, and your affiant further avers that 
the judgment herein does not state whether or not the defendants, two 
(2) through ten (10), failed to appear at the pre-trial hearing or at the 
trial of the case, and it further appears that counsels for the plaintiffs 
herein studiously waited until after a year had expired before any action 
was taken to bring the default to the attention of the defendants so that 
defendants may be barred from redress by virtue of Rule 60 of the 
Rules of Civil Procedure. | 


/s/ George A. Parker. 
GEORGE A. PARKER 
(JURAT) . 


Assignment Commissioner 
United States District Court 
For the District of Columbia 
Washington 25, D.C. : 
(Filed April 9, 1956) Stevenson vs. Am. Sec. and Trust 
Civil Action No. 1996-53. 3 
Dear Sir: 
The above case is assigned for pretrial hearing on n10/ 28/54 at 
10:00 o'clock, before Judge McGuire 
In order to conserve the time of counsel in this case and counsel 
in other cases, and to aid in the acceleration of the calendar, the follow- 
ing pretrial requirements must be strictly complied with and failure to do 
so will result in the case going forward without the benefit of pretrial: 
1. Each counsel shall prepare inwriting, in advance of the pre- 
trial hearing, a brief and condensed factual outline, stating (a) nature of 
action and relief,sought; and/or (b) nature of defense | 
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2. A brief statement of facts relief upon, e.g., if negligence 
action, the specific acts of negligence relied upm, which must be set 
forth, such as'failure to keep proper lookout"; violation of specifically 
named traffic regulation, etc. If contract action, nature of breach, etc. 

3. Stipulations: The stipulations consented to, such as x-rays, 
original or copy of contract, etc. , depending upon the nature of the case, 


and related matters of similar significance. Usual exceptions may be 


preserved. 
4. This pretrial order should be agreed upon by counsel in advance, 


and then be consented to, the consent being evidenced in the usual fashion 
by the endorsement of counsel. This done, the matter should be presented 
in the pretrial court on the day set for pretrial, as a preliminary matter, 
and the case goes forward immediately in the usual order on the trial list. 
o. The Assignment Commissioner has no authority to grant relief 
‘from compliance with this order. You are advised that any application for 
relief from compliance with this order must be made in open court at 
least 48 hours before the time fixed for pretrial. 
6. Settlement: Discussion re settlement should not be delayed 
until pretrial. 
Richard L. Collins, 
Assignment Commissioner 
RLC/bd Exhibit "A" in support of Affi- 


DATE: October 20, 1954 davit of Richard L. Collins, 
| 3 Assignment Commissioner. 


(Filed April 9, 1956) 


AFFIDAVIT OF RICHARD COLLINS, ASSIGNMENT 
COMMISSIONER 


DISTRICT OF COLUMBIA, SS: 
Richard L. Collins being first duly sworn according to law deposes 
and says that he is the Assignment Commissioner for the United States 
‘District Court for the District of Columbia and that he has served in said 
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capacity continuously since the lst day of November , 1948; that it is the 
function and custom of his office preparatory to pretrial notices, to (1) 
transfer from a calendar card, prepared by the Clerk of the District 
Court, the names and addresses of all counsel of Record in a given case 
or cases to a case card for use in the Assignment Commissioner's Office; 
(2) that when it becomes necessary to send notices for pretrial hearings, 
his office checks the attorney's addresses on both the calendar card in 
the jacket and the case card in his office in order to be certain as to the 
correctness of attorneys' addresses and to determine any changes in said 
addresses; (3) that the case cards are destroyed by his office after the 
duration of a year, and; (4) that he is certain that his office mailed to 
each attorney of Record in the above-entitled cause, a pretrial notice, 
on the 20th day of October 1954, advising each of them, that said cause 
would be pretried before Judge McGuire on October 28, 1954. 

That the attached notice for pretrial marked Exhibit "A" in 
support of Affidavit of Richard L. Collins, Ass ignment Commissioner, 
is one of the notices in the above-entitled cause that was sent from the 
Assignment Commissioner's Office on the 20th Day of October, 1954. 


/s/ Richard L. Collins 


Richard L. Collins | 
Assignment Commissioner, United 
States District for the District of 
Columbia ! 
(JURAT) 
[CERTIFICATE OF SERVICE] 


28 


29 


24 


UNITED STATES COURT OF APPEALS 
For the District of Columbia Circuit 
(Filed June 23, 1956) 


No. 13,036 April Term, 1956 
Charles Stevenson, et al., C. A. 1996-53 
Appellants, 
v. 
Lacell Tucker, et al., 
Appellees. 


Appeal from the United States District Court for the District 
of Columbia. 

Before: Edgerton, Chief Judge, and Bastian and Burger, Circuit 
Judges. 

JUDGMENT 

This cause came on to be heard on the record from the United 
States District Court for the District of Columbia, and was argued by 
counsel. 

On consideration whereof, It is ordered and adjudged by this 


Court that the order of the said District Court appealed from in this cause 


be, and the same is hereby affirmed. 


It is further ORDERED by the Court that appellees herein recover 


from appellants their taxable costs on this appeal and have execution 
therefor. 
‘Dated: May 31, 1956. 

Per Curiam. 


UNITED STATES COURT OF APPEALS 
For the District of Columbia Circuit 


No. 13036 
Charles Stevenson, et al., Appellants 
V 
‘Lacell Tucker, et al., Appellees 
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Appeal from the United States District Court for the District 
of Columbia 


Decided May 31, 1956 

Mr. George E. C. Hayes for appellants. Mr. Everett L. Edmond 
was on the brief for appellants. 

Mr. George A. Parker, with whom Messrs. Barrington D. Parker 
and Horace O. Pollard were on the brief, for appellees. 
Before Edgerton, Chief Judge, and Gastian and Burger, Circuit 
Judges. : 

Per Curiam: This appeal is from an order vacating a writ of assis- 
tance, which writ was issued in aid of a default judgment. We find no 
abuse of discretion. | 

Affirmed. : 


(Filed October 18, 1956) | 
AMENDED MOTION TO VACATE DE FAULT JUDGMENT 

Come now the defendants, by their counsel, and amend their motion 
to vacate Default Judgment, and for other relief here in, filed on the 9th 
day of November 1955 and for reasons show to the Court as follows: 

1. That the default judgment is void in that it was entered without 
due process of law and in violation of Rules 12 (b) and 14 (c) of United 
States District Court for the District of Columbia, and Rules 5 (a), 

5(b), and 55(b) 2, Federal Rules of Civil Procedure, United States 
District Courts and of the Fifth Amendment of the Constitution of the United 
States. : 

2. That the defendants herein had duly filed an answer on the merits 
and were not in default and that the allegations therein, if true, area 
bar to the relief sought by the plaintiffs. | 

3. That the notice required by Rule of Civil Dibasdiite 55 (b) 
2, before proceeding to judgment was not given by plaintiffs and no evidence 
was heard by the Court. 


| 
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4. That the default judgment was injudiciously entered without 
‘notice of the application for a default judgment, also, no notice or service 
of judgment was given, no trial was held, and no right of the parties 
have been adjudicated, nor does the default judgment determine the rights 
of the parties to the real property, which is the subject of this suit. 

5. That the order of this Court, entered on the 9th day of 
‘November, 1955, which vacated the Unit of Assistance herein before issued, 
the Court said: 

"and it appearing to the Court that there are substantial 
issues of both fact and law and that in connection there- 
with the defendarts are entitled to a judicial determination 
thereof." 

6. That there are no intervening rights involved, the defendants 
are in possession, and have a good and meritorious defense to plaintiffs 
alleged cause of action. 

1. And for such other reasons apparent upon the record as may 
be urged upon the hearing of this motion. 


/s/ George A. Parker 


George A. Parker 
Attorney for the Defendants 


* * sd * * * 
NOTICE 
Everett L. Edmond, Esquire 
1510 - 9th Street, N. W. 
Washington, D. C. 

The rules of this Court require that, if you oppose the granting of 
this motion, you must file your objection with the Clerk of the Court and 
Serve a copy thereof upon the undersigned within five (5) days from the date 
of the receipt of this motion. Otherwise, the motion may be treated as 
conceded. 

/s/ George A. Parker 
George A. Parker 
[ CERTIFICATION OF MAILING ] 
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(Filed December 6, 1956) | 
ORDER VACATING DEFAULT JUDGMENT | 

Upon consideration of the amended Motion of the defendants to 
vacate the default judgment herein entered on the 2nd day of November 1954, 
and after argument of counsel for the parties hereto in open Court, it is 
by the Court this 6th day of December, 1956, : 

ADJUDGED AND ORDERED, that the Motion to vacate the default 
judgment entered herein on the 2nd day of November 1954 be and the 


same is hereby granted. 


/s/ Burnita Shelton Matthews 
JUDGE ! 


(CERTIFICATE OF SERVICE) 


* * * 


(Filed December 31, 1956) 
NOTICE OF APPEAL : 
Notice is hereby given this 3lst day of December, 1956, that 
the plaintiffs, Charles Stevenson, et al., hereby appeals to the United 
States Court of Appeals for the District of Columbia from the judgment of 
this Court entered on the 6th day of December, 1956 in favor of the defen- 
dants against said plaintiffs setting aside the default judgment herein. 


/s/ Everett L. Edmond _ 
Attorney for Plaintiffs 


* * 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT District of Colundia Circuit 
. MAY 13 1957 
No. 13,709 fyb) Mlirarf 
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. CHARLES STEVENSON, ET AL., 

Appellants, 

v. 

. LACELL TUCKER, ET AL., 

Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


GEORGE A. PARKER 
i. BARRINGTON D. PARKER 
1130 6th Street, N. W. 
Washington, D. C. 
HORACE O. POLLARD 


512A 5th Street, N. W. 
. Washington, D. C. 


‘ Attorneys for Appellees 


(i) 


QUESTIONS PRESENTED 


1. Was the entering of the default judgment on November 3, 1954 
in violation of defendants' rights under the Fifth Amendment of the 
Constitution or of the Local or Federal Rules of Civil Procedure? 


2. Did the Court commit error in vacating the default judgment? 





(ii) 
INDEX 


COUNTER-STATE MENT OF THE CASE 


CONSTITUTION AND RULES INVOLVED 


United States Constitution 
5th Amendment 


District Court Rules 
Rule 12, Pre-Trial 3 
Rule 14, Failure to Respond for Trial 


Federal Rules of Civil Procedure 
Rule 55 
Rule 60 (b) a a 
Rule 5(a) : ‘ ‘ ‘ - : 
Rule 5(b) 


SUMMARY OF ARGUMENT 
ARGUMENT 


I. The default judgment entered by the Court on November 2, 1954 was 
entered without due process of law and is void and the judgment did 
not adjudicate any of the issues raised by the complaint and answer 


I. The Court did not commit error in entering the order of December 6, 
1956, which vacated the default judgment of November 2, 1954 


CONCLUSION 


° 
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UNITED STATES COURT OF APPEALS 
For The District of Columbia Circuit - 


No. 13, 709 


CHARLES STEVENSON, et al., 
| Appellants, 
¥. 3 
LACELL TUCKER, et al., ! 
Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES 


COUNTER-STATEMENT OF CASE 


The appellants have been litigating against the defending church 
and its trustees since 1951, in three different actions involving sub- 
stantially the same questions of fact and law. | 


On the 15th day of October 1951 they filed a complaint in the U.S. 
District Court for the District of Columbia, Civil Action No. 4292-51 
in which they alleged that they had been unlawfully removed as deacons, 


2 
trustees and members of the First Baptist Church. The District Court 
found that at a properly called meeting of the church the plaintiffs had 
been legally removed from their offices as deacons and/or trustees and 
that Plaintiff Stevenson had been also legally removed from the Office 
of treasurer of the church but that plaintiffs had not been removed from 
membership in the church. The Court dismissed the complaint with , 
prejudice. Subsequent motions filed by plaintiffs for leave to file an $ 
amended complaint for rehearing and for relief from judgment were : 
denied by the District Court. 


On the 5th day of August 1952 the church by its trustees filed a j 
complaint in the Municipal Court of the District of Columbia, Civil 
Action No. M19030-52, against Charles Stevenson and the American 
Security and Trust Company. The complaint alleged that Stevenson had 
been treasurer of the church and as such had a savings account passbook 
representing a deposit of $1, 011. 86 of the church funds with the American 
Security and Trust Company, that Stevenson had been removed fromthe 
office of treasurer of the church but had refused to surrender the bank 
book. Stevenson in his answer admitted having custody of the bank book 
and that the demand for it had been made on him, but he further answered 
by alleging that "an illegal, vicious and fraudulent attempt was made to 
remove him from the office of said church."' A counter claim was filed 
‘by Stevenson and Burrell, in which they attempted to question the law- 
fulness of their removal as trustees, not withstanding the fact that the 
District Court had previously found that they had been legally removed 
as such. 


The plaintiffs (appellees herein) filed a motion for a summary 
judgment and a motion to dismiss the counter claim. The Court granted 
the summary judgment holding that the trustees on behalf of the church 
were the owners of the $1, 011. 86, and ordered the bank to cancel the 
‘savings account passbook and to pay over to plaintiffs as trustees the -" | 
deposit of $1,011.86. On motion of the trustees of the church the 


3 


counter claim was dismissed. Stevenson appealed to the Municipal 
Court of Appeals for the District of Columbia. The Municipal Court of 
Appeals affirmed the lower court's action, 96A(2)268. | An application for 
allowance of an appeal to the U. S. District Court from the Municipal 
Court of Appeals was denied by this court on June 29, 1953. The instant 
case was filed by the plaintiffs in the U. S. District Court on the 2nd day 
of May 1953. This complaint contains a repetition of many of the alle- 
gations contained in the complaint filed in Civil Action No. 4292-51, U.S. 
District Court, the answer and counter claim in Civil Action No. M190-30- 
52, Municipal Court of the District of Columbia. In this complaint the 
only essential new matter is their claim of ownership of lots 14 and 15 

in square 5334 upon which the church is located. In the Municipal 

Court Case, Stevenson claimed right to the possession of the money 
belonging to the church. In this case the plaintiffs claimed to be the 
owners of lots 14 and 15 in square 5334. (See paragraphs 2, 4, and 6 

of the complaint. ) | 


Appellees filed a motion to dismiss case, but with consent of 
appellants withdrew this motion, and on July 22, 1953, the individual and 
corporate appellees filed their answer denying every material allegation 
of the complaint, and claimed title of said lots was in the appellee church 
and that the property is used by it as a place of worship, 


After the case was calendared appellees received no notices 
from the court or anyone else until on November 8, 1955, appellees' 
counsel received word from his clients that they had been served with 
copies of a "Writ of Assistance" which had been issued on November 5, 
1955. Subsequently, appellees’ counsel learned that the "Writ of 
Assistance" had been issued on the basis of a default judgment which 
was signed on November 2, 1954, because of failure of appearance of 
appellees, at pre-trial hearing. | 
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Appellees’ counsel had no notice that this case was set for pre- 
trial on October 28, 1954, and consequently did not appear at pre-trial 
hearing. Appellees’ counsel were not given notice that an application 
was to be made to the court for entry of default judgment on November 
2, 1954. Appellees’ counsel were not served with a copy of the order 
for default judgment which was signed on November 2, 1954. Nohearing 
was held, no evidence was submitted in support of default judgment, 
none of the issues presented by the pleadings have been adjudicated by 
the court; no notice was given counsel for appellees of the entry of the 
default judgment. Appellees’ counsel were without information that any 
action had been taken in this case from the time the answer was filed 
on July 22, 1953 until they were notified by their clients on November 8, 
1955 that "Writ of Assistance" had been served by the U. S. Marshal. 
As a result of these circumstances, appellees on November 9, 1955 
filed a motion to "Vacate Default Judgment on Writ of Assistance” and 
after full argument of counsel the "Writ of Assistance" was vacated on 
‘November 9, 1955. Appellants appeal from the order of November 9, 
1955, which vacated the writ of assistance. Appellees maintain that 
the default judment was improvidently entered and void, that there has 
been no adjudication of the right of the parties, that they are entitled 
to relief from the default judgment. 


This case was before this Court on an appeal by the appellants 
from the order vacating the Writ of Assistance granted by Judge 
-Schweinhaut on the 9th day of November, 1955. This Court affirmed 
the action of Judge Schweinhaut on May 31, 1956. 


Thereafter, in the month of June counsel herein were called by 
George E.C. Hayes, Esquire, who argued the case before this Court 
on behalf of the appellants and suggested a discussion of the possibility 


of agreeing upon some amendments or stipulations regarding further 


_ procedure in the case, and further suggested that the matter be discussed 
with Mr. Edmonds, Chief Counsel for the appellants. Counsel for the 
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appellees made several attempts to contact Mr. Edmonds who was 
reported to be out of the city at the time, and succeeded later in 
contacting him and suggested a conference along the line mentioned 
by Mr. Hayes. Mr. Edmonds apparently favored such a possibility, 
however, on September 28, 1956 while counsel for the appellees was 
hoping to obtain a conference with him, the appellants filed another 
complaint, Civil Action No. 3965-56, in the U. S. District Court for 
the District of Columbia in which they sought to have that Court deter- 
mine the validity of the default judgment in Civil Action No. 1996-53. 
The defendants filed a motion to dismiss and on the 11th day of February 
1957 an order was entered dismissing the complaint with prejudice. 

On the 18th day of October 1956 the appellees filed an amendment 
to the motion filed on the 9th day of November 1955 to vacate the default 
judgment, and on December 6, 1956, Judge Burnita Shelton Matthews 
entered an order which vacated the default judgment entered on the 2nd 
day of November 1954. It is from this order that the appellants appeal. 


CONSTITUTION AND RULES INVOLVED 


United States Constitution 
5th Amendment: 


No person shall be held to answer for a capital, 
or otherwise infamous crime, unless on a present- 
ment or indictment of a grand jury, except in cases 
arising in the land or naval forces, or in the militia, 
when in actual service in time of war or public dang- 
er; nor shall any person be subject for the same of- 
fense to be twice put in jeopardy of life or limb; nor 
shall be compelled in any criminal case to be a wit- 
ness against himself, nor be deprived of life, liberty, 
or property, without due process of law; nor shall 
private property be taken for public use, without just 
compensation. 
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District Court Rules 


Pre-Trial 


(a) Federal Rule 16 to apply. Cases on the 
pre-trial calendar shall be pre-tried as provided 
by Rule 16 of the Federal Rules of Civil Procedure. 


(b) Failure to appear. If any party fails to 
appear when an action is reached in the regular 
call of the daily pre-trial calendar, the pre-trial 
judge may act as in case of non-appearance for 
final trial. 


Failure to Respond for Trial 


(c) When no response by a party against 
whom relief sought. If a party against whom af- 
firmative relief is sought fails to respond, his 
adversary may have a trial, or may have judg- 
ment entered without trial, when the claim is 
for a sum certain or for a sum which can by 
computation be made certain, upon the filing of 
an affidavit of the amount due. 


Federal Rules of Civil Procedure 


(b) Judgment by default may be entered as 
follows: 

(2) By the Court. In all other cases the 
party entitled to judgment by default shall apply to 
the court therefor, but no judgment by default shall 
be entered against an infant or incompetent person 
unless represented in the action by a general guard- 
ian, committee, conservator, or other representa- 
tive who has appeared therein. 


If the party against whom judgment by default 

is sought has appeared in the action, he (or if appear- 
ing by representative, his representative) shall be 
served with written notice of the application for judg- 
ment at least three (3) days prior to the hearing on 
such application. If in order to enable the court to 
enter judgment or to carry it into effect, it is neces- 
sary to take an account or determine the amount of 
damages or to establish the truth of any averment 

by evidence or to make an investigation of any other 
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matter, the court may conduct such hearings or 
order such references as it deems necessary and 
proper and shall accord a right of trial by jury to 
the parties when and as required by any sta tute of 
the U. S. 


(c) Setting aside default.. For good cause 
shown the court may set aside an entry of default, 
and, if a judgment by default has been entered, may 
likewise set it aside in conformance with Rule 60 (b).. 


Federal Rules of Civil Procedure 
As Amended 3/19/48 


Rule 60 (b). 


On motion and upon such terms as are just, 
the court may relieve a party or his legal represen- 
tative from a final judgment, order, or i 
for the following reasons: | 


* * * * * *  * 


(4) the judgment is void; (5) the judgment 
has been Satisfied, released, or discharged, or a 
prior judgment upon which it is based has been re- 
versed or otherwise vacated, or it is no longer 
equitable that the judgment should have prospective 
application, or (6) for any other reason justifying 
relief from the operation of the judgment. The mo- 
tion shall be made within a reasonable time, and 
for reasons (1), (2), and (3) not more than one year 
after the judgment, order or proceeding was entered 
or taken. A motion under this subdivision (b) does 
not affect the finality of a judgment or suspend its 
operation. This rule does not limit the power of a 
court to entertain an independent action to relieve 
party from a judgment, order or proceeding, or to 
grant relief to a defendant not actually personally 
notified as provided by Section 57 of the Judicial 
Code, U.S.C. Title 28, p. 118, or to set aside a 
judgment for fraud on the court. Writs of coram 
nobis, audita querla and bills of review and bills 
in the nature of a bill of review, are abolished, and 
the procedure for obtaining relief from a judgment 
shall be by motion as prescribed in these sat a or 
by an independent action. 





Rule 5 (a). Service and Filing of Pleadings and Other Papers. 


(a) Service: When Required. Every order 
required by its terms to be served, every pleading 
subsequent to the original complaint unless the 
court otherwise orders because of numerous de- 
fendants, every written motion other than one 
which may be heard ex parte, and every written 
notice, appearance, demand, offer of judgment, 
designation of record on appeal, and similar paper 
shall be served upon each of the parties affected 
thereby, but no service need be made on parties in 
default for failure to appear except that pleadings 
asserting new or additional claims for relief against 
them shall be served upon them in the manner pro- 
vided for service of summons in Rule 4. 


(b) Same: How Made. Whenever under these 
rules service is required or permitted to be made 
upon a party represented by an attorney the service 
shall be made upon the attorney unless service upon 
the party himself is ordered by the court. Service 
upon the attorney or upon a party shall be made by 
delivering a copy to him or by mailing it to him at 
his last known address or, if no address is known, 
by leaving it with the clerk of the court. Delivery 
of a copy within this rule means: handing it to the 
attorney or to the party; or leaving it at his office 
with his clerk or other person in charge thereof; or 
if there is no one in charge, leaving it at a conspicu- 
ous place therein; or, if the office is closed or the 
person to be served has no office, leaving it at his 
dwelling house or usual place of abode with some per- 
son of suitable age and discretion then residing there- 
in. Service by mail is complete upon mailing. 
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SUMMARY OF ARGUMENT 


The appellees take the position that the default judgment of Novem- 
ber 2, 1954 is void, because it was entered without due process of law 
and violates the appellees" constitutional rights. : 


The Court acted properly in entering the order of December 6, 
1956, which vacated the default judgment of November 2, 1954, as the 
appellees were entitled to relief under the provisions of Federal Rules 
of Civil Procedure, 60(b) (4) and (6). 


ARGUMENT 


I : 
The default judgment entered by the Court on 
November 2, 1954 was entered without due pro- 
cess of law and is void and the judgment did not 
adjudicate any of the issues raised by the com- 
plaint and answer. : 

The appellees are entitled to relief under F. R. C. P. Rule 60(b) (4) 
from the default judgment entered on November 2, 1954. The judgment 
was entered because the appellees did not appear at pre-trial hearing. 
Appellees had no notice of the pre-trial hearing. The appellees had 
appeared in the action, their answer to the complaint having been appro- 
priately filed and Rule 55(b) (2) which specifically governs default judg- 
ment, provides, "If the party against whom judgment by default is sought 
has appeared in the action, he (or if appearing by representatives, his 
representative) shall be served with written notice of the application for 
judgment at least three (3) days prior to the hearing. " The specific 
direction of this rule requiring three days notice of application for 
judgment was completely ignored by the appellant. No notice of the 
application for default judgment was given to appellees as required by 
this rule and no evidence was submitted in support of the judgment, and 
no notice was given that the default judgment had been entered. 
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The case of Bass v. Hoagland, 172 F 2d 205, cert. den., 338 U.S. 


816, is decisive on this point.’ Bass had filed an answer; no notice of 
application for default judgment was given to Bass, no evidence was 
submitted in support of judgment. The default of Bass was recited in 
the judgment as its basis when there was no default, but an answer on 


the merits. 
The Court at page 208 said: 


"But the last defense requires careful consid- 
eration. . . . and that if there was default the 
notice required by Federal Rule 55(b) (2) before 
proceeding to judgment by default was not given by 
plaintiff, . . . and no evidence at all was heard, 
and that it all amounts to a denial of due process 
of law under the Fifth Amendment. We believe 
that a judgment, whether in civil or criminal case, 
reached without due process of law is without jur- 
isdiction and void and attackable collaterally by 
habeas corpus if for crime, or by resistance to its 
enforcement if a civil judgment for money, because 
the United States is forbidden by the fundamental 
law to take either life, liberty or property without 
due process of law and the courts are included in 
this prohibition." 


And at page 210 the Court said: 


"When Bass by his attorney filed a denial of 
the plaintiff's case, neither the clerk nor the 
judge could enter a default against him. The burden 
of proof was put on the plaintiff in any trial. When 
neither Bass nor his attorney appeared at the trial, 
no default was generated, the case was not confessed. 
The plaintiff might proceed, but he would have to 
prove his case. If there was an erroneous idea 
that the absence of counsel caused a default, still 
Rule 55 (b) (2) required three days notice to Bass 
or his counsel before judgment could be considered. 
Bass under the admitted facts knew he was not in 
default, did not know his counsel had withdrawn, 
and had no notice that a judgment by default was to 
be asked. To get such a judgment without notice 
is not in our opinion due process of law." 
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The right of a party who has appeared in the action to be served 
with written notice of application for judgment as stated in F.RC.P. 
55 (b) (2) at least three days prior to hearing on default judgment has 
also been upheld in Hoffman v. N. J. Federation of Young Men's and 
Women's Hebrew Association, 106 F. 2d 204; Commercial Casualty 
Insurance Company v. White Line Transfer and Storage Company, 

114 F. 2d 946 and Phoenix Metal Company v. Roth, 284 P(2) 645. We 
believe that the foregoing cases demonstrate that the default judgment 
entered November 2, 1954 is void and that appellees are entitled to 
relief from said judgment under the provisions of Rule 60 (b) (4). 


Appellants assert that Rule 55(b) is not involved in this case, as 
the default judgment was entered under Rule 12 and Rule 14 of the 
District Court. The judgment of November 2, 1954 was a default judg- 
ment and the District Court has no power to make rules which are con- 
trary to the provisions of the Rules of Civil Procedure. The Federal 
Rules of Civil Procedure in Rule 55(b) require at least three days notice 
of application for default judgment; when a party has appeared in the 
action, this requirement cannot be dispensed with by any rule promul- 
gated by the District Court. We believe that these rules can be har- 
moniously read, since Rule 55(b) is the basic rule. The appellants 
have never contended that they gave appellees notice of the application 
for default judgment as required by Rule 55 (b) (2); they now attempt to 
defend their failure to follow the requirements of the rule by asserting 
that the judgment was not obtained under Rule 55 (b) (2), but under Rules 
12 and 14 of the District Court. The appellants have never contended 
that they complied with F.R.C. Procedure, Rule 5, which requires 
service of offers of judgment on counsel of record. : 


We also urge that the default judgment is void because the court 
failed to take testimony in support of the judgment, as set forth in 
Rule 55 (b) (2) and discussed in Klapprott v. United States at page 611. 
We believe that the appellants' failure to give notice of application for 
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judgment and failure to offer testimony in support of judgment as 
required by Rule 55(b) (2) constituted a denial of due process and violate 
appellee's rights under the Fifth Amendment of the Constitution. 


« 


| It is also urged that appellees are entitled to relief under the pro- 
visions of Rule 60(b) (6). The failure of the appellants to give the . 
required notice before taking the default judgment, the fact that the 
default judgment was taken without evidence offered in support of any 
allegations made in the complaint and without consideration of any 
defenses which had been raised in good faith by appellee's answer, and 
the fact that the default judgment does not determine a single issue 
raised by the pleadings and no intervening rights have attached are the 
| circumstances which give rise to the application of Rule 60(b) (6). 


The Supreme Court in Klapprott v. United States, 335 U.S. 601, 
93 L. Ed. 266 has stated that the "other reason" clause of 60 (b) 

enables a court to vacate a judgment whenever such action is appropriate 
to accomplish justice. This Court in Bridoux v. Eastern Air Lines, 

93 U.S. App. D.C. 369, has stated that an application to vacate a judg- 
ment is addressed to the sound discretion of the trial court and should 
not be disturbed on appeal except for abuses and that Rule 60(b) is to be 
liberally construed. 


In the case of Windsor v. McVeigh, 93 U.S. 274, 23 L. Ed. 914, 
the court said: 
"A sentence of a court pronounced against a 

party without hearing him or giving him oppor- 

tunity to be heard is not a judicial determination 

of his rights and is not entitled to respect in any 

other tribunal." 
And in Hovey v. Elliot, 167 U.S. 409, 42 L. Ed. 215, the court made 
the following significant statement: 
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"The fundamental conception of a court of jus- 
tice is condemnation only after hearing. To say 
that courts have an inherent power to deny ali rights 
to defend an action and to render decrees without 
any hearing whatever is in the very nature of things 
to convert the exercising such authority into an in- 
stitution of wrong and oppression and hence strip it 
of that attribute of justice upon which the exercise 
of judicial power necessarily depends." 

The appellants’ contention that appellees are not entitled to relief 
because of the one-year limitation of F.R.C. P. 60 (b) (1) is without 
merit. The controlling provisions of this rule are 60 (b) (4 and 6). 
respectfully urge that the case of Klapprott v. United States, 335 U.S. 
601, clearly demonstrates that the default judgment is void for failure 
to hear evidence in support of judgment, under part 4 of the rule. Itis 
also urged that such extraordinary circumstances are presented as a 
result of failure to observe the rules governing default judgments that 
the provisions of part 6 of the rule are also applicable. In that case at 


page 609 the court said: 


"Amended Rule 60(b) authorizes a court to set 
aside a ‘void judgment’ without regard to the limita- 
tion of a year applicable to motions to set aside on 
some other grounds. It is contended that this judg- 
ment is void because rendered by a District Court 
without hearing any evidence. The judgment is void 
if the hearing of evidence is a legal prerequisite to 
rendition of a valid judgment in denaturalization pro- 
ceedings." 


Il 
The Court did not commit error in entering 
the order of December 6, 1956, which vacated 
the default judgment of November 2, 1954. 


The appellants contend that Rule 15(a) governs motions. This 
contention is without force, F.R.C.P. Rule 15(a) relating to amend- 
ments specifically applies to pleadings and F.R.C.P. Rule 7(a) which 
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defines pleadings, excludes the motion as a pleading. Motions are 
covered by F.R.C.P. Rule 7(b). A motion is not a pleading. See: 
Bigelow v. R.K.O. Radio Pictures, 16 F.R.D. 15. 


The appellants contend that the amended motion to vacate default 
| judgment which was filed October 18, 1956 should not have been consid- 
ered by the Court because (1) the original motion to vacate default judg- 
ment had been denied by implication and (2) that the amended motion 
was based upon the same state of facts as those present in the original 
motion and therefore leave of court was a condition precedent to filing 
the motion. These contentions are not sound, the original motion was 
in the alternative, i.e., to stay the issuance of the Writ of Assistance 
or Vacate Default Judgment. The Court granted the motion to stay the 
Writ of Assistance, from which the present appellant appealed to this 
Court and the action of the Court was affirmed, Case No. 13036. The 
Court did not rule on the Motion to Vacate Default Judgment; however, 
if there is any implication to be gathered from the Court's ruling, it 
would be in support of the appellees, as the Court stated in the order of 
November 9, 1955: 
", . . and it appearing to the Court that there are 
substantial issues of both fact and law and that in 
connection therewith the defendants are entitled to 
a judicial determination thereof." 
This language clearly indicates that the Court believed that the issues 
of the case should be disposed of by trial and not by default proceedings. 


There is no such finality to rulings on motions as the appellants 
‘contend. The Supreme Court has said in Hill v. Wampler, 298 U.S. 460, 
80 L. Ed. 1283, and Denny v. Bennett, 128 U.S. 489, 32 L. Ed. 491, 
that "finality within the doctrine of res judicata does not attach to every 
ruling upon law made by a judge upon decision of a motion. Also In Re 
Walton, 116 F. 2d 110, the Court states, "Decisions on motions do not 
necessarily have force of res judicata, but courts have the discretion to 
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permit a second application. The Court acted within its discretion 

in entertaining the amended motion to vacate default judgment, and the 
court's action should be sustained unless a clear abuse of discretion 
can be exhibited." No decision was made on the motion to vacate the 
default judgment prior to the action of Judge Matthews on December 6, 
1956. | 


Furthermore, when this case was being argued before this Court 
in Case No. 13, 036 on the appeal from the order vacating the Writ of 
Assistance, the Court inquired of counsel whether the question of the 
default judgment was before the Court, and counsel for the appellant and 
the appellees agreed that the only question before the Court for its rul- 
ing was the order which vacated the Writ of Assistance and this was 
the only point argued on appeal. : 
| 

The appellants urge that the judgment vacating the default judgment 
is erroneous because the Court did not direct that testimony be taken in 
support of the motion to vacate default judgment. We do not believe 
that the rule of the Klapprott and Ackerman cases apply in this situation. 
Appellants completely ignore the fact that they failed to give notice 
required by Rule 55(b) (2) before taking the default judgment. This 
situation was not present in either the Klapprott or Ackerman cases. 

In the Klapprott case, the defendant did not file an answer, and had not 
appeared in the action; consequently, he was not entitled to notice under 
Rule 55 (b) (2); in the Ackerman case the defendant filed an answer and 
appeared at the hearing. The judgment which he sought to have vacated 
was not a default judgment. We believe our caseis distinguished from 
the Klapprott and Ackerman cases by the appellants' failure to give 
notice of application for default judgment and consequently the rule of 
those cases with regard to taking testimony in support of motion to 
vacate does not apply. | 
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CONCLUSION 


We respectfully contend that the default judgment was improvi- 
dently entered, that the appellees were denied due process of law and 
the judgment is void, and that the court acted properly in vacating the 
default judgment and in directing that the issues of law and fact should 
be judicially determined. 


We urge affirmance of the judgment vacating the default judgment 
and that the case be remanded to the District Court for trial upon its 
| merits. 
Respectfully submitted, 
GEORGE A. PARKER 
BARRINGTON D. PARKER 


1130 6th Street, N. W. 
Washington, D. C. 


HORACE O. POLLARD 


012A Fifth Street, N. W. 
Washington, D. C. 


Attorneys for Appellees. 
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UNITED STATES COURT OF APPEALS 
For The District of Columbia Circuit 


No. 13, 709 


CHARLES STEVENSON, et al., : 
Appellants, 


Vv. 
LACELL TUCKER, et al., i 
Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES 


COUNTER-STATEMENT OF CASE 


The appellants have been litigating against the defending church 
and its trustees since 1951, in three different actions involving sub- 
stantially the same questions of fact and law. : 


On the 15th day of October 1951 they filed a complaint in the U.S. 
District Court for the District of Columbia, Civil Action No. 4292-51 
in which they alleged that they had been unlawfully removed as deacons, 
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trustees and members of the First Baptist Church. The District Court 
found that at a properly called meeting of the church the plaintiffs had 
been legally removed from their offices as deacons and/or trustees and 
that Plaintiff Stevenson had been also legally removed from the Office 
of treasurer of the church but that plaintiffs had not been removed from 
membership in the church. The Court dismissed the complaint with 
prejudice. Subsequent motions filed by plaintiffs for leave to file an 
amended complaint for rehearing and for relief from judgment were 
denied by the District Court. 


, On the 5th day of August 1952 the church by its trustees filed a 
complaint in the Municipal Court of the District of Columbia, Civil 
Action No. M19030-52, against Charles Stevenson and the American 
Security and Trust Company. The complaint alleged that Stevenson had 
‘been treasurer of the church and as such had a savings account passbook 
representing a deposit of $1, 011. 86 of the church funds with the American 
Security and Trust Company, that Stevenson had been removed fromthe 
office of treasurer of the church but had refused to surrender the bank 
book. Stevenson in his answer admitted having custody of the bank book 
and that the demand for it had been made on him, but he further answered 
by alleging that "an illegal, vicious and fraudulent attempt was made to 
remove him from the office of said church."' A counter claim was filed 
by Stevenson and Burrell, in which they attempted to question the law- 
fulness of their removal as trustees, not withstanding the fact that the 
District Court had previously found that they had been legally removed 
as such. 


The plaintiffs (appellees herein) filed a motion for a summary 
judgment and a motion to dismiss the counter claim. The Court granted 
the summary judgment holding that the trustees on behalf of the church 
were the owners of the $1, 011. 86, and ordered the bank to cancel the 
savings account passbook and to pay over to plaintiffs as trustees the 
deposit of $1,011.86. On motion of the trustees of the church the 
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counter claim was dismissed. Stevenson appealed to the Municipal 
Court of Appeals for the District of Columbia. The Municipal Court of 
Appeals affirmed the lower court's action, 96A (2)268. An application for 
allowance of an appeal to the U. S. District Court from the Municipal 
Court of Appeals was denied by this court on June 29, 1953. The instant 
case was filed by the plaintiffs in the U. S. District Court on the 2nd day 
of May 1953. This complaint contains a repetition of many of the alle- 
gations contained in the complaint filed in Civil Action No. 4292-51, U.S. 
District Court, the answer and counter claim in Civil Action No. M190-30- 
52, Municipal Court of the District of Columbia. In this complaint the 
only essential new matter is their claim of ownership of lots 14 and 15 

in square 5334 upon which the church is located. In the Municipal 


Court Case, Stevenson claimed right to the possession of the money 
belonging to the church. In this case the plaintiffs claimed to be the 
owners of lots 14 and 15 in square 5334. (See paragraphs 2, 4, and 6 


of the complaint. ) 


Appellees filed a motion to dismiss case, but with consent of 
appellants withdrew this motion, and on July 22, 19 53, the individual and 
corporate appellees filed their answer denying every material allegation 
of the complaint, and claimed title of said lots was in the appellee church 
and that the property is used by it as a place of worship. 


After the case was calendared appellees received no notices 
from the court or anyone else until on November 8, 1955, appellees' 
counsel received word from his clients that they had been served with 
copies of a "Writ of Assistance" which had been issued on November 5, 
1955. Subsequently, appellees’ counsel learned that the "Writ of 
Assistance" had been issued on the basis of a default judgment which 
was signed on November 2, 1954, because of failure of appearance of 
appellees, at pre-trial hearing. , 
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Appellees’ counsel had no notice that this case was set for pre- 
trial on October 28, 1954, and consequently did not appear at pre-trial 
hearing. Appellees' counsel were not given notice that an application 
‘was to be made to the court for entry of default judgment on November 
2, 1954. Appellees’ counsel were not served with a copy of the order 
for default judgment which was signed on November 2, 1954. Nohearing 
was held, no evidence was submitted in support of default judgment, 
‘none of the issues presented by the pleadings have been adjudicated by 
the court; no notice was given counsel for appellees of the entry of the 
default judgment. Appellees' counsel were without information that any 
action had been taken in this case from the time the answer was filed 
on July 22, 1953 until they were notified by their clients on November 8, 
1955 that "Writ of Assistance" had been served by the U. S. Marshal. 
As a result of these circumstances, appellees on November 9, 1955 
filed a motion to "Vacate Default Judgment on Writ of Assistance" and 
after full argument of counsel the "Writ of Assistance" was vacated on 
November 9, 1955. Appellants appeal from the order of November 9, 
1955, which vacated the writ of assistance. Appellees maintain that 
the default judment was improvidently entered and void, that there has 
been no adjudication of the right of the parties, that they are entitled 
to relief from the default judgment. 


This case was before this Court on an appeal by the appellants 
from the order vacating the Writ of Assistance granted by Judge 
Schweinhaut on the 9th day of November, 1955. This Court affirmed 
the action of Judge Schweinhaut on May 31, 1956. 


Thereafter, in the month of June counsel herein were called by 
George E.C. Hayes, Esquire, who argued the case before this Court 
_on behalf of the appellants and suggested a discussion of the possibility 
of agreeing upon some amendments or stipulations regarding further 
| procedure in the case, and further suggested that the matter be discussed 
with Mr. Edmonds, Chief Counsel for the appellants. Counsel for the 
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appellees made several attempts to contact Mr. Edmonds who was 
reported to be out of the city at the time, and succeeded later in 
contacting him and suggested a conference along the line mentioned 
by Mr. Hayes. Mr. Edmonds apparently favored such a possibility, 
however, on September 28, 1956 while counsel for the appellees was 
hoping to obtain a conference with him, the appellants filed another 
complaint, Civil Action No. 3965-56, in the U. S. District Court for 
the District of Columbia in which they sought to have that Court deter- 
mine the validity of the default judgment in Civil Action No. 1996-53. 
The defendants filed a motion to dismiss and on the 11th day of February 
1957 an order was entered dismissing the complaint with prejudice. 

On the 18th day of October 1956 the appellees filed an amendment 
to the motion filed on the 9th day of November 1955 to vacate the default 
judgment, and on December 6, 1956, Judge Burnita Shelton Matthews 
entered an order which vacated the default judgment entered on the 2nd 
day of November 1954. It is from this order that the appellants appeal. 


CONSTITUTION AND RULES INVOLVED 


United States Constitution 
5th Amendment: 


No person shall be held to answer for a capital, 
or otherwise infamous crime, unless on a present- 
ment or indictment of a grand jury, except in cases 
arising in the land or naval forces, or in the militia, 
when in actual service in time of war or public dang- 
er; nor Shall any person be subject for the same of- 
fense to be twice put in jeopardy of life or limb; nor 
shall be compelled in any criminal case to be a wit- 
ness against himself, nor be deprived of life, liberty, 
or property, without due process of law; nor shall 
private property be taken for public use, without just 
compensation. 





Rule 12. 


Rule 14. 


Rule 55. 
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District Court Rules 


Pre-Trial 


(a) Federal Rule 16 to apply. Cases on the 
pre-trial calendar shall be pre-tried as provided 
by Rule 16 of the Federal Rules of Civil Procedure. 


(b) Failure to appear. If any party fails to 
appear when an action is reached in the regular 
call of the daily pre-trial calendar, the pre-trial 
judge may act as in case of non-appearance for 
final trial. 


Failure to Respond for Trial 


(c) When no response by a party against 
whom relief sought. If a party against whom af- 
firmative relief is sought fails to respond, his 
adversary may have a trial, or may have judg- 
ment entered without trial, when the claim is 
for a sum certain or for a sum which can by 
computation be made certain, upon the filing of 
an affidavit of the amount due. 


Federal Rules of Civil Procedure 


(b) Judgment by default may be entered as 
follows: 

(2) By the Court. In all other cases the 
party entitled to judgment by default shall apply to 
the court therefor, but no judgment by default shall 
be entered against an infant or incompetent person 
unless represented in the action by a general guard- 
ian, committee, conservator, or other representa- 
tive who has appeared therein. 


If the party against whom judgment by default 
is sought has appeared in the action, he (or if appear- 
ing by representative, his representative) shall be 
served with written notice of the application for judg- 
ment at least three (3) days prior to the hearing on 
such application. If in order to enable the court to 
enter judgment or to carry it into effect, it is neces- 
sary to take an account or determine the amount of 
damages or to establish the truth of any averment 
by evidence or to make an investigation of any other 
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matter, the court may conduct such hearings or 
order such references as it deems necessary and 
proper and shall accord a right of trial by jury to 
the parties when and as required by any sta tute of 
the U. S. 


(c) Setting aside default. For good ua 
shown the court may set aside an entry of default, 
and, if a judgment by default has been entered, may 
likewise set it aside in conformance with Rule 60 (b).. 


Federal Rules of Civil Procedure 
As Amended 3/19/48 


Rule 60 (b). 


On motion and upon such terms as are just, 
the court may relieve a party or his legal represen- 
tative from a final judgment, order, or brocedding 
for the following reasons: | 


* * * % me * * 


(4) the judgment is void; (5) the judgment 
has been satisfied, released, or discharged, or a 
prior judgment upon which it is based has been re- 
versed or otherwise vacated, or it is no longer 
equitable that the judgment should have prospective 
application, or (6) for any other reason justifying 
relief from the operation of the judgment. The mo- 
tion shall be made within a reasonable time, and 
for reasons (1), (2), and (3) not more than one year 
after the judgment, order or proceeding was entered 
or taken. A motion under this subdivision (b) does 
not affect the finality of a judgment or suspend its 
operation. This rule does not limit the power ofa 
court to entertain an independent action to relieve 
party from a judgment, order or proceeding, or to 
grant relief to a defendant not actually personally 
notified as provided by Section 57 of the Judicial 
Code, U.S.C. Title 28, p. 118, or to set aside a 
judgment for fraud on the court. Writs of coram 
nobis, audita querla and bills of review and bills 
in the nature of a bill of review, are abolished, and 
the procedure for obtaining relief from a judgment 
shall be by motion as prescribed in these rules or 
by an independent action. ! 








Rule 5 (a). Service and Filing of Pleadings and Other Papers. 


(a) Service: When Required. Every order 
required by its terms to be served, every pleading 
Subsequent to the original complaint unless the 
court otherwise orders because of numerous de- 
fendants, every written motion other than one 
which may be heard ex parte, and every written 
notice, appearance, demand, offer of judgment, 
designation of record on appeal, and similar paper 
shall be served upon each of the parties affected 
thereby, but no service need be made on parties in 
default for failure to appear except that pleadings 
asserting new or additional claims for relief against 
them shall be served upon them in the manner pro- 
vided for service of summons in Rule 4. 


Rule 5. (b) 


(b) Same: How Made. Whenever under these 
rules service is required or permitted to be made 
upon a party represented by an attorney the service 
shall be made upon the attorney unless service upon 
the party himself is ordered by the court. Service 
upon the attorney or upon a party shall be made by 
delivering a copy to him or by mailing it to him at 
his last known address or, if no address is known, 
by leaving it with the clerk of the court. Delivery 
of a copy within this rule means: handing it to the 
attorney or to the party; or leaving it at his office 
with his clerk or other person in charge thereof; or 
if there is no one in charge, leaving it at a conspicu- 
ous place therein; or, if the office is closed or the 
person to be served has no office, leaving it at his 
dwelling house or usual place of abode with some per- 
son of suitable age and discretion then residing there- 
in. Service by mail is complete upon mailing. 





SUMMARY OF ARGUMENT 


The appellees take the position that the default judgment of Novem- 
ber 2, 1954 is void, because it was entered without due process of law 
and violates the appellees’ constitutional rights. 7 


The Court acted properly in entering the order of December 6, 
1956, which vacated the default judgment of November 2, 1954, as the 
appellees were entitled to relief under the BEOvisIOns of Federal Rules 
of Civil Procedure, 60(b) (4) and (6). 


ARGUMENT 


I ! 
The default judgment entered by the Court on 
November 2, 1954 was entered without due pro- 
cess of law and is void and the judgment did not 


adjudicate any of the issues raised by the com- 


plaint and answer. 


The appellees are entitled to relief under F. R. C. P. Rule 60(b) (4) 
from the default judgment entered on November 2, 1954. The judgment 
was entered because the appellees did not appear at pre-trial hearing. 


Appellees had no notice of the pre-trial hearing. The appellees had 
appeared in the action, their answer to the complaint having been appro- 
priately filed and Rule 55(b) (2) which specifically governs default judg- 
ment, provides, "If the party against whom judgment by default is sought 
has appeared in the action, he (or if appearing by representatives, his 
representative) shall be served with written notice of the application for 
judgment at least three (3) days prior to the hearing. a, The specific 
direction of this rule requiring three days notice of application for 
judgment was completely ignored by the appellant. No notice of the 
application for default judgment was given to appellees as required by 
this rule and no evidence was submitted in support of the judgment, and 
no notice was given that the default judgment had been entered. 
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The case of Bass v. Hoagland, 172 F 2d 205, cert. den., 338 U.S. 
816, is decisive on this point.. Bass had filed an answer; no notice of 
application for default judgment was given to Bass, no evidence was 
submitted in support of judgment. The default of Bass was recited in 
the judgment as its basis when there was no default, but an answer on 


the merits. 
The Court at page 208 said: 


"But the last defense requires careful consid- 
eration. . . . and that if there was default the 
notice required by Federal Rule 55(b) (2) before 
proceeding to judgment by default was not given by 
plaintiff, . . . and no evidence at all was heard, 
and that it all amounts to a denial of due process 
of law under the Fifth Amendment. We believe 
that a judgment, whether in civil or criminal case, 
reached without due process of law is without jur- 
isdiction and void and attackable collaterally by 
habeas corpus if for crime, or by resistance to its 


enforcement if a civil judgment for money, because 
the United States is forbidden by the fundamental 
law to take either life, liberty or property without 
due process of law and the courts are included in 
this prohibition." 


And at page 210 the Court said: 


"When Bass by his attorney filed a denial of 
the plaintiff's case, neither the clerk nor the 
judge could enter a default against him. The burden 
of proof was put on the plaintiff in any trial. When 
neither Bass nor his attorney appeared at the trial, 
no default was generated, the case was not confessed. 
The plaintiff might proceed, but he would have to 
prove his case. If there was an erroneous idea 
that the absence of counsel caused a default, still 
Rule 55(b) (2) required three days notice to Bass 
or his counsel before judgment could be considered. 
Bass under the admitted facts knew he was not in 
default, did not know his counsel had withdrawn, 
and had no notice that a judgment by default was to 
be asked. To get such a judgment without notice 
is not in our opinion due process of law." 
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The right of a party who has appeared in the action to be served 
with written notice of application for judgment as stated in F. RC. P. 
55 (b) (2) at least three days prior to hearing on default judgment has 
also been upheld in Hoffman v. N. J. Federation of Young Men's and 
Women's Hebrew Association, 106 F. 2d 204; Commercial Casualty 
Insurance Company v. White Line Transfer and Storage Company, 
114 F. 2d 946 and Phoenix Metal Company v. Roth, 284 P(2) 645. We 
believe that the foregoing cases demonstrate that the default judgment 
entered November 2, 1954 is void and that appellees are entitled to 
relief from said judgment under the provisions of Rule 60 (b) (4). 


Appellants assert that Rule 55(b) is not involved in this case, as 
the default judgment was entered under Rule 12 and Rule 14 of the 
District Court. The judgment of November 2, 1954 was a default judg- 
ment and the District Court has no power to make rules which are con- 
trary to the provisions of the Rules of Civil Procedure. The Federal 
Rules of Civil Procedure in Rule 55(b) require at least three days notice 
of application for default judgment; when a party has appeared in the 
action, this requirement cannot be dispensed with by any rule promul- 
gated by the District Court. We believe that these rules can be har- 
moniously read, since Rule 55(b) is the basic rule. The appellants 
have never contended that they gave appellees notice of the application 
for default judgment as required by Rule 55 (b) (2); they now attempt to 
defend their failure to follow the requirements of the rule by asserting 
that the judgment was not obtained under Rule 55 (b) (2), but under Rules 
12 and 14 of the District Court. The appellants have never contended 
that they complied with F. R.C. Procedure, Rule 5, which requires 


service of offers of judgment on counsel of record. 


We also urge that the default judgment is void because the court 
failed to take testimony in support of the judgment, as set forth in 
Rule 55(b) (2) and discussed in Klapprott v. United States at page 611. 
We believe that the appellants’ failure to give notice of application for 
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judgment and failure to offer testimony in support of judgment as 
required by Rule 55(b) (2) constituted a denial of due process and violate 
appellee's rights under the Fifth Amendment of the Constitution. 


It is also urged that appellees are entitled to relief under the pro- 
visions of Rule 60(b) (6). The failure of the appellants to give the 
required notice before taking the default judgment, the fact that the 

| default judgment was taken without evidence offered in support of any 
allegations made in the complaint and without consideration of any 
defenses which had been raised in good faith by appellee's answer, and 
_the fact that the default judgment does not determine a single issue 
raised by the pleadings and no intervening rights have attached are the 


circumstances which give rise to the application of Rule 60(b) (6). 


The Supreme Court in Klapprott v. United States, 335 U.S. 601, 
93 L. Ed. 266 has stated that the "other reason" clause of 60 (b) 
enables a court to vacate a judgment whenever such action is appropriate 
_ to accomplish justice. This Court in Bridoux v. Eastern Air Lines, 

93 U.S. App. D.C. 369, has stated that an application to vacate a judg- 
ment is addressed to the sound discretion of the trial court and should 

_ not be disturbed on appeal except for abuses and that Rule 60(b) is to be 

| liberally construed. 


In the case of Windsor v. McVeigh, 93 U.S. 274, 23 L. Ed. 914, 
the court said: 
"A sentence of a court pronounced against a 
party without hearing him or giving him oppor- 
tunity to be heard is not a judicial determination 
of his rights and is not entitled to respect in any 
other tribunal." 
_ And in Hovey v. Elliot, 167 U.S. 409, 42 L. Ed. 215, the court made 
_ the following significant statement: 
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"The fundamental conception of a court of jus- 
tice is condemnation only after hearing. To say 
that courts have an inherent power to deny all rights 
to defend an action and to render decrees without 
any hearing whatever is in the very nature of things 
to convert the exercising such authority into an in- 
stitution of wrong and oppression and hence strip it 
of that attribute of justice upon which the exercise 
of judicial power necessarily depends." 


The appellants’ contention that appellees are not entitled to relief 
because of the one-year limitation of F.R.C. P. 60 (b) (1) is without 
merit. The controlling provisions of this rule are 60(b) (4 and 6). 
respectfully urge that the case of Klapprott v. United States, 335 U.S. 
601, clearly demonstrates that the default judgment is void for failure 
to hear evidence in support of judgment, under part 4 of the rule. Itis 
also urged that such extraordinary circumstances are presented as a 
result of failure to observe the rules governing default judgments that 
the provisions of part 6 of the rule are also applicable. In that case at 
page 609 the court said: | 

"Amended Rule 60(b) authorizes a court to set 
aside a 'void judgment’ without regard to the limita- 
tion of a year applicable to motions to set aside on 
some other grounds. It is contended that this judg- 
ment is void because rendered by a District Court 
without hearing any evidence. The judgment is void 
if the hearing of evidence is a legal prerequisite to 


rendition of a valid judgment in denaturalization pro- 
ceedings. ! 


II 
The Court did not commit error in entering : 
the order of December 6, 1956, which vacated 
the default judgment of November 2, 1954. 3 


The appellants contend that Rule 15(a) governs motions. This 
contention is without force, F. R.C.P. Rule 15(a) relating to amend- 
ments specifically applies to pleadings and F.R.C.P. Rule 7(a) which 
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defines pleadings, excludes the motion as a pleading. Motions are 
covered by F.R.C.P. Rule 7(b). A motion is not a pleading. See: 
Bigelow v. R.K.O. Radio Pictures, 16 F.R.D. 15. 


The appellants contend that the amended motion to vacate default 
judgment which was filed October 18, 1956 should not have been consid- 
ered by the Court because (1) the original motion to vacate default judg- 
ment had been denied by implication and (2) that the amended motion 
was based upon the same state of facts as those present in the original 
motion and therefore leave of court was a condition precedent to filing 
‘the motion. These contentions are not sound, the original motion was 
in the alternative, i.e., to stay the issuance of the Writ of Assistance 
or Vacate Default Judgment. The Court granted the motion to stay the 
Writ of Assistance, from which the present appellant appealed to this 
Court and the action of the Court was affirmed, Case No. 13036. The 
Court did not rule on the Motion to Vacate Default Judgment; however, 
if there is any implication to be gathered from the Court's ruling, it 
would be in support of the appellees, as the Court stated in the order of 
November 9, 1955: 
", . . and it appearing to the Court that there are 
substantial issues of both fact and law and that in 
connection therewith the defendants are entitled to 
a judicial determination thereof." 
This language clearly indicates that the Court believed that the issues 
of the case should be disposed of by trial and not by default proceedings. 


There is no such finality to rulings on motions as the appellants 
contend. The Supreme Court has said in Hill v. Wampler, 298 U.S. 460, 
80 L. Ed. 1283, and Denny v. Bennett, 128 U.S. 489, 32 L. Ed. 491, 
that "finality within the doctrine of res judicata does not attach to every 
ruling upon law made by a judge upon decision of a motion. Also In Re 
Walton, 116 F. 2d 110, the Court states, "Decisions on motions do not 
necessarily have force of res judicata, but courts have the discretion to 
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permit a second application. The Court acted within its discretion 

in entertaining the amended motion to vacate default judgment, and the 
court's action should be sustained unless a clear abuse of discretion 
can be exhibited." No decision was made on the motion to vacate the 
default judgment prior to the action of Judge Matthews on December 6, 
1956. 7 


Furthermore, when this case was being argued before this Court 
in Case No. 13, 036 on the appeal from the order vacating the Writ of 
Assistance, the Court inquired of counsel whether the question of the 
default judgment was before the Court, and counsel for the appellant and 
the appellees agreed that the only question before the Court for its rul- 
ing was the order which vacated the Writ of Assistance and this was 
the only point argued on appeal. | 


The appellants urge that the judgment vacating the default judgment 
is erroneous because the Court did not direct that testimony be taken in 
support of the motion to vacate default judgment. We do not believe 
that the rule of the Klapprott and Ackerman cases apply in this situation. 
Appellants completely ignore the fact that they failed to give notice 
required by Rule 55(b) (2) before taking the default judgment. This 
situation was not present in either the Klapprott or Ackerman cases. 

In the Klapprott case, the defendant did not file an answer, and had not 
appeared in the action; consequently, he was not entitled to notice under 
Rule 55 (b) (2); in the Ackerman case the defendant filed an answer and 
appeared at the hearing. The judgment which he sought to have vacated 
was not a default judgment. We believe our case is distinguished from 
the Klapprott and Ackerman cases by the appellants’ failure to give 
notice of application for default judgment and consequently the rule of 
those cases with regard to taking testimony in support of motion to 
vacate does not apply. | 
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CONCLUSION 


We respectfully contend that the default judgment was improvi- 
dently entered, that the appellees were denied due process of law and 
the judgment is void, and that the court acted properly in vacating the 
default judgment and in directing that the issues of law and fact should 
be judicially determined. 


We urge affirmance of the judgment vacating the default judgment 
and that the case be remanded to the District Court for trial upon its 
merits. 

Respectfully submitted, 

GEORGE A. PARKER 

BARRINGTON D. PARKER 


1130 6th Street, N. W. 
Washington, D. C. 


HORACE O. POLLARD 


912A Fifth Street, N. W. 
Washington, D. C. 


Attorneys for Appellees. 
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